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Dear Ladies and Gentlemen,

I would like to present to you the fifth issue of Legal Barometer – a civil 
initiative for periodic monitoring, analysis and evaluation of the situation 
and development of the legal order in Bulgaria. The project is implement-
ed by the Center for Legal Initiatives with the support of America for Bul-
garia Foundation. The team comprises lawyers experienced in the area of 
legislation and legal practice, university professors, PhD students and law 
students from Sofia University St. Kliment Ohridski.

So far we have presented four issues of Legal Barometer comprising the 
periods January – June 2010, July – December 2010, January – June 
2011, July – December 2011, respectively. They are available on the web 
page of the Center for Legal Initiatives: www.cli-bg.org.

The methodology for conducting the survey represents a system of indica-
tors of predominantly quantitative character for monitoring and evalua-

about the project
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tion of key components of the legal order: the activity for creation of legal 
provisions by the National Assembly and by the bodies of the executive 
authority; constitutional and judicial control over the laws and bylaws; in-
terpretative activity of the supreme courts; implementation and applica-
tion of European Law; practice of the European Court of Human Rights.

The team of Legal Barometer is happy to find that matters which have 
been raised within the framework of this civil initiative are eventually re-
solved. A complete ban on smoking in closed public areas was introduced 
– this issue was discussed in issue 4 of Legal Barometer. Measures re-
garding the implementation of national mechanisms for protection of the 
Bulgarian citizens against the slow administration of justice were under-
taken – on one hand, these are the amendments to the Judicial Authority 
Act which establish administrative rules for compensation of the citizens 
and the legal entities upon breach of their right for hearing of their cas-
es within a reasonable time. On the other hand, the submitted draft of 
ASA of the Act on the Liability for Damage Incurred by the State and the 
Municipalities, which provides for opportunity to file a complaint before a 
Bulgarian court in the event of slow administration of justice (this matter 
was discussed in issue 3 of Legal Barometer).

The fifth issue of Legal Barometer continues the survey of the situation 
and development of the legal order by covering the period January – June 
2012. It provides data about the monitored indicators, analysed in a com-
parative manner as regards previous periods.

This issue focuses on the governance of the judicial system. There is a 
presentation of the comparative legal and historical aspects, as well as 
the key problems in the governance of the judicial authority.

Our special guest for this issue is Mr. Hristo Ivanov – a Program Manager 
with the Bulgarian Institute for Legal Initiatives and we would like to thank 
him for the support and the expressed standing.

Finally, I would like to thank again to our partners from the America for 
Bulgaria Foundation. 

Daniel Valchev
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Dear co-readers, 

It seems to me that this issue of Legal Barometer will reveal, in a new 
way, the qualities of this format and the fruitfulness of the work done 
by the team behind its creation. It rarely happens that expert publica-
tions of that type and the legal papers, in general, achieve such a 
precise synchronization between the subject to be analyzed and the 
dynamics of the empirical processes. It’s clear that a more suitable 
moment for raising the issue of the governance of the judicial system 
could, hardly, be selected. But yet another thing will became evident 
in the course of reading of the following pages: a more suitable plat-

guest of the issue
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form for analytical rationalizing of this very moment and this very topic 
could, also, hardly be selected.

And the moment is truly dynamic: we have reached the very peak of 
the replacement of the Supreme Judicial Council (SJC) and, in addi-
tion, it will be done pursuant to a renewed procedure, on the basis 
of which, a number of new democratic standards are already in the 
process of being established. The new SJC has just been established 
and it will have to proceed with the election of a new attorney general, 
which on its behalf will also activate the constitutional potential of the 
Presidential institution where a new President has also been elected 
quite recently. On the horizon of all those processes, the parliamenta-
ry elections are already coming and they will have to provide answers 
to the significant legislative and, probably also constitutional issues 
involved in the topic concerning the governance of the judicial system. 
And all this has been highlighted by the election of new judges at the 
Constitutional Court. I suppose that in the processes, concerning pow-
er, such a moment is as rare as the parade of planets in astronomy.

In the preface to this very timely issue, I am honoured to formulate sev-
eral possible initial motives on the basis of which we can reflect on the 
governance of the judicial system. I am doing this from the specific po-
sition of an external observer of processes taking place in the magis-
trates’ court, who is trying to assist them. The framework of the project 
entitled “Transparent Judicial Appointments Initiative” and through the 
profiles of the candidates for chairpersons of courts and members of 
the SJC, which I am preparing, together with my colleagues from the 
BLII, gives us the unique chance to get to know and work in close coop-
eration with dozens Bulgarian magistrates at the moment when those 
magistrates assume the responsibility to work for the benefit of the 
judicial system and the public interest. Along with the above, all the 
steps we have undertaken as from the moment of drafting the project 
for a new procedure for an elective parliamentary quota at the SJC and 
then while defending its adoption by the National Assembly together 
with a coalition of NGOs, and now while observing its practical appli-
cation we had the chance to obtain an even better understanding of 
the political processes, which influence the judicial system and which 
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should be transformed into policies concerning the latter, in view of pro-
viding it with the good management it needs so badly.

Based on this position, I will try to underline several practical problems 
related to the governance of the judicial system, which need to be 
solved. I will group them on three levels, corresponding to the three 
surfaces on which Michel Foucault has studied the power relation-
ships: the management of the community in general, the manage-
ment of the separate institutions and the management of the indi-
vidual behaviour.

On a systematic level the issues, concerning the structuring of the 
SJC, are up to date. As we know, a number of international standards 
and critics as well as the significant national experience available, 
raise the issue of the need to provide guarantees that all the issues 
related to the independence of the court will be resolved by an author-
ity in which the majority is held by judges elected by other judges. It’s 
obvious that the issue, concerning the parliamentary quota, arises as 
a result of the above. I would like to share my opinion that it needs to 
be preserved as a guarantee against the capsulation of the system, 
but the number of its members should be reduced and it should be 
given a new form, i.e. that of an authentic public quota (rather than 
what it is now – a quota of the party upper crusts) – an idea, which 
we were, unfortunately, unable to impose, in practice, as a democratic 
standard for this election.

In fact, many of the missing answers, related to the structuring of the 
SJC, will be given as a result of the resolving of the issues, concerning 
the management of the public prosecutor’s office. Following a period 
of overcoming the traumas from the past and taking into account the 
fact that the consensus, achieved about it, is being more and more 
visibly moving from the idea for its “taking out” of the judicial system 
towards the appreciation of the significance of its distance from the 
Ministry of Interior, both the public prosecution and the society are 
ready to use the forthcoming election of an attorney general and initi-
ate a discussion on the internal management of the public prosecu-
tor’s institution, which has been delayed for a long period of time. 
A discussion on the way of taking decisions, on the way of bearing 
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the responsibility, on the functional and hierarchic logic applied to 
its structuring, on the balance of the relations with the investigating 
authorities, on the way of defining the status of the judges and the 
public prosecutors within the framework of the judicial system... How-
ever, in order to make this discussion possible, the election of a new 
attorney general should be truly competitive (which means not just 
having more than two candidates, but appointing the latter by differ-
ent, transparent entities) and focus on the analysis of the state of the 
public prosecutor’s office and the ideas for its internal reforming (and 
this requires deep public debates between the candidates). The elec-
tion should also be motivated by commitments to comply with certain 
policies (which, on its behalf, requires a transparent debate within 
the SJC). It is very important to ensure that the prosecutors will play a 
central role in applying all of the above.

In the context of the management of the separate institutions, it is im-
portant to clarify our concept on the role of the administrative manag-
ers. Firstly, that means to differentiate between the regulation on the 
chairpersons of courts and the administrators in the public prosecu-
tor’s office according to the specifics of each of those two sections of 
the judicial system. Secondly, we need to clarify the balance of powers 
in the triangle: chairperson of a court-general assembly-court admin-
istrator. This calls for legislative “mapping” of the non-formal power of 
the chairpersons which sometimes turns into an instrument for influ-
encing the judges, emancipating and strengthening of the manage-
ment role of the court administrators and giving a central role to the 
general assemblies, which shall take all decisions, framing the man-
agement of the relevant court. 

Regarding the separate magistrates two rounds of issues should be 
raised. Firstly, the issue, concerning the guarantees for personal in-
tegrity and for the ethic regulation, which encompasses the significant 
issues related to the initial selection and the career development. This 
also includes the readiness of the magistrates to face the society and 
to personally defend the image of their profession and also to allow 
the application of increased measures for ensuring transparency of 
their personal life and professional activities. Secondly, the participa-
tion of the magistrates in the process of management of the judicial 
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system is concerned, as well as the democratic forms of judges’self-
management.

The issues concerning the good management of the resources – both 
human and material ones, including the court geography, the regula-
tion of the work load, the investments for building capacity and new 
technologies, are applicable to all three levels. Those issues, as well 
as all issues mentioned above, depend on one additional motive, re-
lated to Foucault – knowledge as a prerequisite for management. Our 
judicial system has a significant need of a multidisciplinary capacity 
for analyzing and planning the processes taking place into it. This, on 
its behalf, raises the topic about the role and capacity of the Inspec-
torate to the Supreme Judicial Council and the National Institute of 
Justice.

However, within the current context of governance of the judicial sys-
tem, Foucault can be referred to primarily in view of the term “govern-
mentalty” in the light of which he reviews the three levels of power 
relationships. It unites the ideas of management (Fr. - gouverner) and 
mentality. Because in the end, the type of management, which the 
judicial system will apply, depends on the deep process of mentality 
change, on the new way in which we think and form the policies and 
practices, applicable to each of the three levels.

Taking into account the above, I’d like to finish by announcing some 
good news. For the first time I came upon the above while working on 
the profiles of the candidates for elective posts. In full contrast to my 
initial expectations, it turned out that the judges and the public pros-
ecutors not only support the idea that all the information about their 
property and social standing should be collected and published at an 
easily accessible place on the Internet, but also, 90% of all profiled 
persons accepted this idea positively and helped us quite willingly.  In 
the recent days, within the framework of the election of a new SJC this 
energy for change became clearly visible. It seems to me that at the 
moment the modification of the mentality grounds of management is 
most dynamic at “the lowest” but otherwise the broadest level of all 
three – the one, including the separate magistrates.  More and more 
judges and public prosecutors understand that the issue concerning 
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the moral image of the judicial system and the good management of 
the latter is an issue related to their personal civil commitment.  

And exactly in the peak of all those processes, between the paper 
text and the round table discussion, between the “long” look of the 
theoreticians and the syncoped talk of the town, Legal Barometer 
allowed us to afford the luxury of slowing our pace, without stopping, 
and to think, before the act has finished. Because, we should not 
forget that the barometer is an instrument, which gives us orientation 
when the environment changes. 

Christo Ivanov
Bulgarian Institute for Legal Initiatives, 

Programme Director 
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During the period January – June 2012 50 acts were promulgated 
in the State Gazette (Table 1) or between 8 and 9 acts per month. 
These 50 acts are as follows: 9 new acts, 25 acts for amendment 

and supplementation (ASA) and 16 ratifications. Compared to the pre-
ceding 6-month period (July – December 2011) the National Assembly 
adopted 18 acts fewer. As regards the same period of the preceding year 
(January – June 2011) the adopted acts are 38 fewer. This is the lowest 
number of adopted acts within 5 6-month periods.

ADOPTED ACTS

Period Total New ASA Ratifications

January - June 2010 71 6 43 22

July - December 2010 103 7 68 28

January - June 2011 88 9 55 24

July - December 2011 68 5 47 16

January - June 2012 50 9 25 16

Table  1

Source: State Gazette; www.parliament.bg

The lower number of acts adopted in the first half of 2012 is also reflect-
ed upon reporting on the average number of acts adopted within a single 
6-month period. Based on the data gathered for five 6-month periods, this 
number is 76 (during the preceding period it was 83). Thus, the number of 
acts adopted for a 6-month period by the 41st National Assembly is lower 
compared to the average number of acts adopted for half a year by the 40th 
NA (90) and commensurate with the average number of the acts adopted 
for half a year by the 39th NA (79). More significant differences can be seen 
regarding the average number of the new acts adopted for a 6-month period 
– between 7 and 8 for the 41st NA and between 12 and 13 for the 40th NA.

i. legislative 
activity
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1.2 Out of the 9 new acts adopted during this period, 5 regulate given mat-
ter by a separate act for the first time – the Public-Private Partnership Act, 
the Youth Act, the Geological Storage of Carbon Dioxide Act, the Armed 
tion, execution and forwarding of judgments and probation decisions in 
view of exercising supervision over the probation measures and alternative 
sanctions. The remaining 4 acts regulate in a new manner a certain area 
of public relations, which have been regulated earlier but the legislator has 
estimated that the amendments are significant or numerous and therefore 
a new act is needed. These are the Gambling Act, the Statistics of the In-
tracommunity Trade in Goods Act, the Act on Forfeiture to the Exchequer of 
Unlawfully Acquired Assets and the Wine and Spirits Act.

Of the new acts adopted during the surveyed period 4 are in performance 
of obligations resulting from the EU membership of Bulgaria – the Storage 
of Carbon Dioxide in the Bowels of the Earth Act, the Act for acknowledge-
ment, implementation and sending of court resolutions and probation 
resolutions in view of practising supervision over the probation measures 
and alternative sanctions, the Statistics of the Intracommunity Trade in 
Goods Act and the Wine and Spirits Act. Even though the the Act on For-
feiture to the Exchequer of Unlawfully Acquired Assets in favour of the state 
is not a harmonizing one in the narrow sense (it is not in performance 
of an obligation resulting from the Community legislation) it can also be 
referred to the above category as it is subject to the recommendations 
included in the reports of the European Commission on the Mechanism 
for cooperation and verification. The remaining 4 new acts are a result of 
the autonomous judgement of the national legislator – from the perspec-
tive of the necessity for their adoption as well as from the perspective of 
their contents.

For the five analyzed 6-month periods 36 new acts were adopted, of which 
only 11 or less than 1/3 are related to the EU membership of Bulgaria.

1.3. It was already noted that during the period January – June 2012 the 
National Assembly adopted 25 ASA. This is the first surveyed 6-month 
period where there is no act which was amended and supplemented with 
more than one ASA.

1.4. During the current period there is a considerable increase in the rela-
tive number of the acts which were amended and supplemented more 
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than once (by ASA as well as by transitory and final provisions of other 
acts) – 64% (16) of the acts (Table 2). By way of comparison, during the 
preceding periods this number was about 30 – 40%. During the current 
period the leaders in this respect are the Labour Code – with 5 amend-
ments and supplementations and the Penal Procedure Code, the Civil 
Servant Act and the Roads Act with 3 amendments and supplementa-
tions. It is worth mentioning the fact that the Penal Procedure Code has 
been amended and supplemented 9 times in total from the beginning of 
2011 until now. 5 times in 2011, 3 times during the first half of 2012 and 
once more in August 2012.

1.5. According to the indicator of number of acts amended and supple-
mented during the preceding 6-month period as well, there is a certain 
improvement compared to 2011. Within this analysis there are 13 acts 
or over 50% which were amended during the period July – December 
2011. For all surveyed preceding periods this number is 60-70%. Upon 
addition of the number of amendments and supplementations during the 
last two 6-month periods (January – June 2012 and July – December 
2011) the following two striking examples may be considered: the Labour 
Code – with 7 amendments and supplementations, the Penal Procedure 
Code – with 6 amendments and supplementations, the Roads Act – with 
5 amendments and supplementations and the Public Procurements Act 
and the Civil Servant Act – with 4 amendments and supplementations.

AMENDMENT AND SUPPLEMENTATION ACTS 

Period
No. of acts 

amended by the 
adopted ASA

No. of acts 
amended by 
more than 1 

ASA

No. of acts 
amended more 

than once

No. of acts 
amended durig 
the preceding 
period as well

No. of acts 
amended by TFP 
of the adopted 

acts

Total number of 
amended and 
supplemented 

acts

January - June  2010 39 4 13 - 69 108

July - December 2010 65 3 40 25 231 296

January - June 2011 52 3 22 38 158 210

July - December 2011 45 2 19 27 101 146

January - June 2012 25 0 16 13 138 163

Table  2

Source: Ciela
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1.6. The transitory and final provisions of the adopted 25 ASA provide for 
amendments and supplements in another 138 acts. Thus, together with 
the 25 acts which they amend and supplement directly, the total number 
of the amended and supplemented acts for the period January – June 
2012 amounts to 163 or by 17 more than in comparison to the second 
half of 2011. Thus, 1 ASA, adopted during the current period amends and 
supplements over 6 acts on average. This is an increase in comparison 
to the preceding 6-month periods when 1 ASA amends and supplements 
between 3 and 5 acts on average.

1.7. Since their coming into effect the acts subject of this survey have 
been amended and supplemented 648 in total or 26 times each on aver-
age upon average duration of their effect 11 years (Table 3). There is a sig-
nificant increase compared to the data from the preceding four 6-month 
periods when the adopted acts were amended and supplemented as fol-
lows: July – December 2011 – 19 times each on average upon average 
duration of their effect 12 years; January – June 2011 – 17 times each on 
average upon average duration of their effect 11 years; July – December 
2010 – 20 times on average each upon average duration of their effect 
8 – 9 years; January – June 2010 – 20 times on average each upon aver-
age duration of their effect 9 years.

1.8. During the period January – June 2012 the average annual number 
of amendments and supplementations is 2.1 per act. Thus, the decrease 
in this indicator established during the preceding 6-month period (1.2 
amendments and supplementations per act) turns out to be unstable and 
the data again is closer to the data from the preceding periods: 2.1 – for 
the period January –June 2011; 2.6 – for the period July – December 
2010; 2.4 for the period January – June 2010.

1.9. The observation about the intense pace of amendment of the legis-
lation during the last 5 years is confirmed again. Out of all 648 amend-
ments and supplementations 482 or about 75% were made during the 
last 5 years. This percentage within 5 consecutive 6-month periods re-
mains the same.

During this period the number of acts, which have been amended and 
supplemented 10 times or more after 2005 has increased – 20 out of 
25 surveyed acts in total or 80%, compared to 60% for the preceding 
period. For all surveyed periods the number of the acts, which have been 
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amended and supplemented 10 times or more after 2005, is over 60%.

1.10. There is no change regarding the number of acts, which have been 
amended and supplemented more than once a year – similarly to the 
preceding periods, 90% (24) of the acts have been amended more than 
once a year.

1.11. During the surveyed period there is a decrease in the number of 
acts which have been amended in the very first year of their coming into 
effect – 8 or 32% of the surveyed acts. By way of comparison, during the 
preceding periods the acts amended in the first year of their coming into 
effect are as follows: 57% – July – December 2011; 42% – January – June 
2011; 65% – July – December 2010. We should take into consideration, 
however, that regardless of the established percentage decrease during 
the current period, 7 out of the 8 acts, which have been amended in the 
first year of their coming into effect, have been adopted after 2005, i.e. 
they are relatively new.

1.12. We can provide examples of acts which have been amended before 
coming into effect again. Such as, the Public Procurements Act and the 
Ministry of Interior Act, amended at least once prior to coming into ef-
fect. We can again set as example the Commercial Registry Act with its 5 
amendments and supplementations prior to its coming into effect.

PACE OF AMENDMENT OF THE LEGISLATION

Period

Total No. of 
amendments 
and supple-

ments

No. of 
amendments 

from 2005 
until now

Average  
No. of 

amendments 
per year

Average  
No. of 

amendments 
per act

No. of acts 
amended in 
the 1st year 
of effective-

ness

No. of acts 
amended 
more than 

once a year

No. of acts 
amended 

10 and more 
times after 

2005

January - June 2010 777 565 2,4 19,9 23 34 26

July - December 2010 1237 900 2,6 19,0 43 60 41

January - June 2011 1035 757 2,1 16,5 22 47 42

July - December 2011 944 691 1,2 20,9 26 41 29

January - June 2012 648 482 2,1 25,9 8 24 20

Table 3

Source: Ciela
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1.13. The leading acts with the largest annual average number of amend-
ments and supplementations are the Health Act, the Ministry of Interior 
Act, the Privatization and the Post Privatization Control Act, the Act for 
access and disclosure of the documents and for announcing affiliation 
of Bulgarian citizens with State Security Service and the Intellgence Ser-
vices of the Bulgarian People‘s Army and the Environment Protection Act 
(Fig. 1). As it was established upon previous analyses, the leader in this 
respect is again an act which practically affects each Bulgarian family. 
During the preceding period this is the Social Security Code. Healthcare 
as well as social security are areas where the long-term stable state pol-
icy is of particular significance. Unfortunately, the high average annual 
number of amendments and supplementations to the key acts regulating 
these importation public relations indicates lack of such policy.

Source: Ciela

Figure 1
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1.14. Among the acts with the smallest average annual number of amend-
ments and supplementations of the acts surveyed during the period are 
the Ombudsman Act, the Act for direct participation of the citizens in 
state and local government, the Renewable Energy Sources Act, the Law 
on Patronage and the Social Aid Act. The small number of amendments 
and supplements with some of these act is due to the narrow scope of the 
public relations that they regulate – e.g. the Law on Patronage. With other 
acts this is a matter of short term of effect – e.g. the Renewable Energy 
Sources Act (in effect as of May 2011) and the Act for direct participation 
of the citizens in the state power and the local self-governance (in effect 
as of June 2009). For a third category of acts the lack of high intensity 
of amendment may be explained by lack of dynamism in the respective 
public relations – e.g. the Ombudsman Act.

1,1

1

1

1

0,6

Source: Ciela

Figure 2
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1.15. The analysis of the data regarding the deviations from the general 
rule for coming into effect of the acts (3 days following promulgation of 
the act in the State Gazette) indicates that 10 or about 30% of the ad-
opted acts come into effect on the date of their promulgation in the State 
Gazette. There is again an increase as regards the preceding period when 
20% of the adopted acts come into effect on the date of their promulga-
tion. In general, the data on this indicator for the surveyed periods fluc-
tuates between 20% and 40% which confirms the conclusion that the 
legislator resorts to this deviation from the general rule for coming into 
effect rather often.

During the current period only 1 act provides for reverse effect, which is 
a decrease regarding the preceding period when the acts providing for 
reverse effect are 5.

12 or about 35% of the acts adopted in the first half of 2012 provide for 
a period of coming into effect which is longer than 3 days – something 
which may provide their addressees with the opportunity to get acquaint-
ed with the rules for conduct included in them. However, 3 of these acts 
provide for individual provisions coming into effect on the date of prom-
ulgation regardless of the fact that they provide for longer vocatio legis.

1.16. The average submission at the National Assembly of the draft acts 
which have turned into acts during the surveyed period is 109 days. This 
term includes the period from submitting the draft acts to their final adop-
tion at second reading. It is by 14 days longer in comparison to the preced-
ing 6-month period. The data on this indicator for all surveyed periods var-
ies between 80 and 120 days depending on whether during the respective 
period there is greater or smaller concentration of “tabled” draft acts.

Yet again there are draft acts adopted with extreme speed. The Act for 
Amendment and Supplementation of the Act for access and disclosure of 
the documents and for announcing affiliation of Bulgarian citizens with 
State Security and the Intellgence Services of the Bulgarian People‘s 
Army was adopted 12 days after its submission to the National Assembly 
and the Act for Amendment and Supplementation of the Penal Procedure 
Code (SG, issue 19 dated 6 March 2012) was adopted 28 days after its 
submission to the National Assembly. This can be explained considering 
the nature and the scope of the proposed amendments – both draft acts 
are short and the proposed amendments are relatively undisputed. The 



20

amendments to the Penal Procedure Code are brought by the necessity to 
clarify provisions related to the specialized penal court. The amendment 
to the Act for access and disclosure of the documents and for announc-
ing affiliation of Bulgarian citizens with State Security and the Intellgence 
Services of the Bulgarian People‘s Army is related to the provision of the 
opportunity for the members of the commission to be individuals who 
have been sentenced for premeditated criminal offences prosecuted ac-
cording the general procedure if their sentence have been revoked by 
court order or they have been exculpated under the Political and Civil 
Exculpation of the Repressed Individuals Act.

1.17. To 9 or 26% of the adopted acts there are pending, i.e. not adopted 
at second reading draft acts for amendment and supplementation, which 
are at different stages of the legislative procedure. 5 of these draft acts 
were submitted immediately prior to the adoption of the respective act 
subject of this analysis. An example in this regard is the Penal Code. After 
it was amended and supplemented in March 2012, three more drafts of 
ASAs were submitted, one of which was adopted in August 2012 and the 
other ones are still pending. There is a similar example with the Com-
mercial Registry Act (amended in March by government draft act where in 
July the Council of Ministers submitted a draft of a new ASA) and the Ad-
ministration Act (amended in February by a governmental draft act where 
in June a new draft act of ASA was submitted by the Council of Ministers.

1.18. The data about the movants of the draft acts which turned into acts 
during the surveyed period indicate again that the Council of Ministers 
is the main movant of draft acts. It submitted 23.5 or about 70% of the 
drafts of the subsequently adopted acts whereas the members of the Na-
tional Assembly submitted only 10.5 or about 30% of them (the joint draft 
acts with a different movant are ½ from the two sources).

1.19. 11 of the 34 acts included in this survey (9 new acts and 25 acts 
amended by ASA) or 32% have been subject to control for constitutionality 
since their adoption until now. In total to these 11 acts the Constitutional 
Court has issued 33 decisions where 19 contain complete or partial ac-
knowledgement of the request and in 14 decisions the request was re-
voked. Provisions of 8 of the acts (24% of the surveyed acts) have been 
announced as anticonstitutional. The data is completely comparable to 
the data from the preceding period where 30% of the acts were subject 
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of constitutional control and provisions of 26% of the surveyed acts were 
announced as anticonstitutional.

7 or 20% of the acts were subject of constitutional control more than once 
where the leaders are the Property and Use of Farm Land Act with 8 deci-
sions of the Constitutional Court, the Penal Code with 6 decisions of the 
Constitutional Court, the Labour Code with 4 decisions and the Civil Pro-
cedure Code and the Penal Procedure Code with 3 decisions each. There 
is some increase with respect to the preceding 6-month period where 
12% of the acts were subject of constitutional control more than once.

1.20. The acts, subject of this analysis envisage a total number of 337 
bylaws which differ in kind and legal effect or almost 10 bylaws per act 
on average (Table 4). This data is completely commensurate with the data 
from the previous surveyed periods. Only for the period January – June 
2010 the average number of bylaws per act is a little less than 10. For the 
other four 6-month periods the value of this indicator is over 10.

BYLAWS

Period Total number  
of bylaws

Average number  
of bylaws

Number  
of new bylaws

Number of acts 
with increased 

number of bylaws

Number of acts 
simultaneously 

with rules for  
application and 

other acts

January - June 2010 429 9,5 23 11 2

July - December 2010    808 + 11,2    50 + 15 13

January - June 2011    652 + 10,9 68 16 16

July - December 2011    535 + 10,7 77 12 8

January - June 2012    337 + 9,9 57 7 8

Table 4

Source: Ciela
* The total number of bylaws does not include the structural rules of the authorities provided for by law.
* In some events the grounds for issuing bylaws are indicated rather generally, therefore, the total number of bylaws may be larger (this 
is indicated with a “+” sign).
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1.21. Even though the number of the acts adopted during the surveyed 
period is smaller than during the preceding periods, these acts provide 
for 57 new bylaws – a number which is comparable to the data from the 
preceding periods where considerably more acts were adopted. 7 of the 
acts have increased the number of the bylaws to their application. The 
most striking examples in this respect are the Health Act – with over 83 
bylaws to this application of which 1 is new, the Environment Protection 
Act – with over 26 bylaws of which 2 new ones, the Roads Act – with over 
15 bylaws.

1.22. The number of acts adopted during the surveyed period providing 
simultaneously for rules for their application and other bylaws is 8, which 
is the same as for the period July – December 2011. Regardless of the 
fact that the absolute value of this number is the same for the two peri-
ods, considering the smaller number of the acts adopted during the cur-
rent period, in fact, there is an increase in the percentage – from 16% 
during the preceding period to 24% during this period. Thus, the decrease 
established during the period July – December 2011 as regards preced-
ing periods turns out to be unstable and the data goes back to the levels 
from the period January – June 2011 when the number of the acts pro-
viding simultaneously for rules for application and other bylaws is 26%. 
The Ministry of Interior Act, the Roads Act and the Wine and Spirits Act in 
addition to simultaneously providing for rules for application and other by-
laws are also among the ten acts with the highest total number of bylaws.

With the largest total number of bylaws is the Health Act with 83 bylaws, 
followed by the Ministry of Interior Act with 51 bylaws, the Labour Code 
with 35 bylaws. (Fig. 3).
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1.23. Within the surveyed 6-month period a total number of 112 draft 
acts (without the ratifications) was submitted to the National Assembly. 
14 of them are drafts of new acts and 98 are drafts of ASA (Table 5). The 
number of the submitted draft acts has increased in comparison to the 
preceding 6-month period, when they were 93, of which 20 drafts of new 
acts and 73 drafts of ASA and it is lower in comparison to the period Janu-
ary – June 2011 when they were 121 (6 drafts of new acts and 115 drafts 
of ASA). Based on several surveyed periods we may estimate the average 
legislative activity of the Council of Ministers and of the members of the 
National Assembly for a 6-month period, namely about 110 draft acts, of 
which 13 are drafts of new acts.

Source: Ciela

Figure 3
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SUBMITTED DRAFT ACTS IN THE PERIOD JANUARY - JUNE 2012

Period Total New Acts ASA

January 16 3 13

February 22 5 17

March 26 1 25

April 16 1 15

May 13 1 12

June 19 3 16

Total 112 14 98

Тable 5

Source: www.parliament.bg
*The number of the draft acts does not include the drafts of acts for ratification. During the reviewed period the submitted ratifications 
are 17, where 16 of them were adopted.

From the 112 draft acts submitted during the period January – June 2012 
30 were adopted, 18 were revoked, 6 were withdrawn and 58 are still 
pending and are at various stages of the legislative procedure (Table 6). 
From the adopted draft acts 18 are by the Council of Ministers and 12 
are submitted by members of the National Assembly. This data as well 
as the data about the revoked and withdrawn draft acts (16 revoked and 
6 withdrawn draft acts by members of the National Assembly and 2 re-
voked and no withdrawn draft acts by the Council of Ministers) confirm the 
conclusion that the Council of Ministers influences the pace of amend-
ments to the legislation to the highest extent. Attention should be paid 
to the revoked draft acts submitted by the Council of Ministers. These 
are the draft of ASA of Cadastre and Real Estate Registry Act (№ 202-
01-12/13.02.2012) and the draft of ASA of the Forestry Act (one of the 
draft acts included in the joint draft act № 253-07-6/22.02.2012). The 
draft of the ASA of the Cadastre and Real Estate Registry Act comprises 
68 paragraphs where the most serious dispute during the discussion at 
the National Assembly was a result of the proposal for the persons with 
capacity in relation to the cadastre to be only merchants. According to 
the critics of this proposal it is restrictive as regards the opportunity of 
the individuals who comply with the requirements of the law to perform 
this activity independently. The key proposal in the draft of the ASA of the 
Forestry Act, which resulted in serious public discussion and protests, is 
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DEVELOPMENT OF DRAFT ACTS SUBMITTED IN THE PERIOD JANUARY – JUNE 2012

 Total Council of Ministers Members of 
the National Assembly

Adopted 30 18 12

Rejected 18 2 16

Withdrawn 6 0 6

Pending 58 16 42

Table 6

Source: www.parliament.bg
*The development of the draft acts submitted in the period January – June 2012 has been monitored up to 15 August 2012.

related to the provided opportunity for building in forest territories without 
change of their purpose. Both draft acts were revoked with the key reason 
that they contain lobbyist texts.
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Most important conclusions and recommendations:
1. On the basis of the observations on the legislation within five consecutive 6-month 
periods there is a strong confirmation of the conclusion about lack of stability and 
unpredictability of the Bulgarian legal order due to the high degree of changeability 
of the legislative acts. This conclusion is further supported on two grounds. On one 
hand, the lower number of acts adopted during the surveyed period not only does not  
automatically lead to improvement in the data under the separate indicators but on the 
contrary – in terms of percentage and even in absolute values under most indicators 
there is deterioration. On the other hand, it is notable that for indicators under which 
a decrease was recorded during the preceding period, currently there is an increase. 
This instability of the positive changes during the individual periods characterizes 
them more as accidental and it does not provide opportunities to outline a general 
trend of improvement in the work of the legislator. At the same time most negative 
observations and conclusions are confirmed unconditionally. Thus, regardless of the 
lack of complete comparability of the data, the gatherings within five surveys allow for 
outlining clear unfavourable trends.

The conclusion that the Council of Ministers influences the condition and development 
of the legislation to the highest extent is confirmed again. 

There is a disturbing trend for concentration of the amendments in the same areas, 
in particular amendments that affect the rights and interests of large groups of the 
population (e.g. the Health Act, the Labour Code).

The legislator often provides for the laws to come into effect on the date of their 
promulgation in deviation of the general rule for coming into effect (3 days after 
promulgation). There is no reasonable explanation what makes it necessary for more 
than 1/3 of the acts to come into effect only 3 days earlier than the general rule. The 
fact that the draft acts are submitted with proposal for coming into effect on the date 
of their promulgation is even more puzzling considering that a large part of them have 
a period of submission at the National Assembly which lasts for months.
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As in preceding surveys the conclusions and commentaries on the 
quality of some more significant acts adopted within the reviewed 
6-month period may be formally distributed into the following basic 

groups:

 Reforms and Acts – this group includes acts claiming (either expressly 
by the movant in the reasons or upon the public presentation and dis-
cussion or as a result of the nature of the proposed draft act) that they 
are establishing a legislative foundation for serious changes in certain 
sphere, which when analyzed turns out to lack sufficient reasoning.

 People or Rules – the analysis of this group includes acts which raise 
the question whether the legislator is governed by principal consider-
ations in performing its activity or rather by short term interests related 
to specific individuals or organizations.

 Laws and Rights – within this category we review acts which raise 
questions related to affecting civil rights.

 Other problems of the legislative activity – these are acts indicating 
various problems of the legislative activity such as: inconsistency of the 
legislator and imprecise legal technology; amendments to the law as a 
result of its default by the state authorities, etc.

2.1. Reforms and Acts

2.1.1. Act for Amendment and Supplementation of the Civil Servant Act

By the amendments to the Civil Servant Act dated May 2012 a new uni-
fied model for calculation of the remuneration of the civil servants is 

ii. analysis  
of some key acts
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established and it includes the following key elements: introduction of 
maximum amount of the additional remuneration – up to 80% of the 
base salary, introduction of limit to the total amount of the additional 
remuneration in the remuneration fund – 30%; the removal of the ad-
ditional material incentive from the revenue of administrative fees and 
fines; the removal of “duration of employment” classification.

The establishment of a unified transparent model of payment for the 
labour of the civil servants should be assessed positively. The analysis of 
the practical application of the new rules will indicate whether they are 
effective.

For this survey the amendments are of interest from the view point of 
some trends in the legislative activity which have been observed in recent 
years. First, this is the strong dependence between the legislative activity 
(adoption or non-adoption of an act) and the public reaction to a certain 
issue. The amendments to the Civil Servant Act were initiated immediate-
ly after the information about considerable bonuses distributed in some 
state structures became public. There is the question whether the issue 
of the remunerations in the state administration would have drawn the 
attention of the legislator without the public scandal. This analysis would 
not focus on the question of how the legislator has reached a certain deci-
sion, since to some degree it is normal for the legislator to be sensitive to 
public opinion and on the other hand, if the decision is correct, this matter 
is not so significant. Nevertheless, the adoption of legislative decisions 
“on the go” is an indicator of the chaotic, incidental nature of legisla-
tion and of the lack of thorough and long term approach in the legislative 
activity. This is a key issue for the legislation which has been repeatedly 
established in this survey.

Second, the changes in the payment for the labour of civil servants are 
expected to initiate a great change in the administration. The payment 
for the labour and the motivation of the employees is just one of the ele-
ments of the administrative reform. More significant changes such as the 
matter of optimization of the structures and employees and the qualifica-
tion of the civil servants are secondary in the legislative activity for the 
time being. This again poses the problem of implementing changes in 
“segments” and upon lack of overall approach to the implementation of 
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an expected and necessary reform.

2.1.2. Youth Act

As far as modern society is organized and ruled by law, the implementa-
tion of a reform in a certain sphere often supposes the adoption of an act 
to regulate in the long term all key public relations in this area. However, 
not each new act can be defined as reformative in terms of its contents. 
Such is the case with the Youth Act (SG, issue 31 dated 20.04.2012). 
In the reasons the movant of the draft (the Council of Ministers) dem-
onstrates an ambitious approach by loading the act with rather serious 
claims: “support of young people in order to improve the quality of their 
life and guarantee of conditions for success of each young person”, “ad-
equate personal development and participation of young people in the 
public and economic life and their integration in the process of gover-
nance at local, regional and national level”, “achieving standards in the 
sphere of youth adopted by the European Union, the Council of Europe 
and the UN where Bulgaria is a full member.”

These aims are too ambitious considering the declarative nature of the 
adopted act. The regulation is limited to: providing legal definitions (youth, 
youth worker, youth voluntary activity, youth organization), including 
terms which have been defined in numerous international treaties (e.g. 
youth); the regulation of the right of association of young people (which 
is a constitutional right guaranteed to all citizens); provision of certain 
documents (strategies, programmes, plans, reports) which at first look 
good but hardly ever bring real benefit, the regulation of the work of certain 
institutions (including the newly established consultancy council where 
questions regarding and concerning young people will be discussed). The 
manner of adoption of this act is indicative of its “harmless” nature – 
almost without any discussion (during the second hearing of the draft act 
there was not a single speech by any member of the National Assembly 
at the plenary session). The act does not provide for any mechanism for 
support of young people. The mere wish to provide a potential opportunity 
for the participation of youth organizations in national and European 
programmes does not justify its adoption. The notion that if there is an 
act, than the respective sphere is identified as being significant is not 
entirely wrong. However, in addition to this formal legitimate function the 
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law should also have a more essential significance in the regulation of 
the respective public relations and their development.

2.1.3. The Act for Amendment and Supplementation of the Ministry of 
Interior Act

The amendments to the Ministry of Interior Act dated June 2012 are of 
interest to this analysis as they are related to the standard of “absolute 
necessity”1 upon using weapons, physical force and means of aid by the 
police officers. The movant of the draft (the Council of Ministers) defines 
the changes as “implementation” of the standard in Bulgarian Law and 
as a step in the right direction. We should take into consideration that 
under Article 5, Para 4 of the Constitution, the European Convention of 
Human Rights and Fundamental Freedoms is part of the internal law 
and it has priority over the provisions which contradict it. Therefore, we 
may assume that the standard is provided for under Bulgarian law even 
though another language expression is used but it has the same content. 
In this regard it is not so much about essential changes in the effective 
regulation but more about unification of terminology (e.g. the expressions 
“if they cannot be implemented otherwise”, “extreme measure” are 
replaced by the expression “when this is absolutely necessary”) and 
about provision of obligations of the police forces which are to a large 
extent implied (e.g. about the preliminary planning of police operations).

It is a general rule to use unified terminology in the legislation. However, 
we should take into consideration that not always the literal reproduction 
of texts from international treaties automatically results in improvement 
of the work of the authorities which they refer to. The rather general 
legal formulation (“absolute necessity”) may make the judgment about 
the scope of the permissible use of force even more difficult. It creates 
necessity for additional specification of the contents of the standard and 
intensification of the training of police officers in relation to its application.

1 The term “absolute necessity” is used in the provision of Article 2, Para 2, letter “b” of the European Convention 
on Human Rights and Fundamental Freedoms. The European Court of Human Rights in a number of its decisions 
clarifies the content of this term. According to data of the Bulgarian Helsinki Committee between 1998 and 2010 
the ECHR issued 27 judgments against Bulgaria for political violence.
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The issue of permissible use of force is more general and it should be 
reviewed in the context of the penal legislation and the instances provided 
for therein, which exclude the public threat of the action (self-defense, 
exigency, arrest of a criminal). The last amendments to the Ministry of 
Interior Act are not in compliance with the regulation of the Penal Code 
and this may result in contradictions in application.

Last but not least, we should take into consideration that the key 
problem established in the practice of the European Court of Human 
Rights in relation to the cases of police violence, is not the legislation 
which does not comply with the international treaties but the ineffective 
investigation of these cases. In that regard the Act does not contain any 
solution - something which the movant admits expressly in the reasons 
to the draft act. Therefore, the solution of the problem of police violence 
in Bulgaria still remains at the stage of good intentions.

2.2. People or Rules?

2.2.1. Act for Amendments and Supplementation of the Labour Code

The Act for Amendment and Supplementation of the Labour Code (SG, 
issue 7 dated 24.01.2012) is aimed at regulating the relations of working 
for an enterprise which provides temporary employment by putting 
Bulgarian labour law in compliance with the requirements of Community 
Law (Directive 2008/104/EC). In addition to that, among other things, 
the act provides for amendments to the requirements for representation 
at national level of the union and employer organizations. In particular, 
as regards the employer organizations the requirements are significantly 
high (e.g. the number of workers and employees hired under labour 
contracts at the enterprises which are members of the organization, is 
increased from 15 000, respectively 30 000 to 100 000 workers and 
employees) whereas a new requirement is introduced (the employer 
organization shall not perform activities which have been expressly 
assigned solely to it by law or other enactment in order to acquire the 
status of representative organization of employers at a national level).

The type of the requirements for representation is primarily a matter 
of managerial expediency (even though the Constitutional Court 
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announced some of those provisions as non-compliant with the 
Constitution – Resolution No7 dated 2012). Nevertheless, the legislator 
has to substantiate this change with objective arguments. The draft act 
submitted by the Council of Ministers states solely that the aim is to 
make the provisions more precise in view of uniformity of the criteria 
between employer and union organizations. Thus, the criticism that the 
change is not a matter of principle but is aimed at eliminating a specific 
employer organization from participation in the social dialogue at 
national level, can hardly be contradicted. Subsequently, these provisions 
were declared anti-constitutional. As a matter of fact, the arguments of 
the Constitutional Court that since the changes in the requirements 
for representation at the national level of the employer organizations 
are “qualitative and substantial” and therefore “not reasonable and 
permissible by the Constitution” seem too general and not sufficiently 
persuasive.

2.3. Laws and Rights

2.3.1. The Act for Forfeiture in favour of the Exchequer of Illegally 
Acquired Assets

The Act for Forfeiture in favour of the Exchequer of Illegally Acquired 
Assets (SG, issue 8 dated 18.05.2012) introduces the institution 
of the so called civil forfeiture – forfeiture in favour of the state of 
illegally acquired assets as separate and independent procedure from 
the penal prosecution and therefore not based on the existence of a 
conviction. This act revokes the Act for Forfeiture in favour of the State 
of Assets Acquired from Criminal Activity (SG, issue 19 dated 2005) 
which principally related the forfeiture procedure to the initiated penal 
procedure and the existence of conviction.

The discussion prior to the adoption of the new act continued for months 
on end. The governmental draft act submitted in May 2011 was revoked 
at first reading at the National Assembly with the reason that there are 
serious legal and technical imperfections and in fact as it was stated 
in a preceding survey2 due to not sharing its philosophy. The draft act 

2 Issue 3 of Legal Barometer, Item 1.22, page 22
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provided for rather simplified procedure for forfeiture of assets without 
the existence of guarantees for civil rights which became sufficient reason 
not only for the opposition but also for the ruling majority to revoke it.

The key arguments in support of this instrument are related to the 
necessity of providing a more effective mechanism for counteraction to 
the organized crime and corruption. Additionally, whether correctly or 
not, there is search for reasons in the regular reports of the European 
Commission regarding the advancement of Bulgarian on the Mechanism 
for cooperation and verification. The opponents to the civil forfeiture 
bring forward the lack of sufficient guarantees for civil rights and the 
opportunity to use the law for political and economic retribution.

The Act for Forfeiture in favour of the Exchequer of Illegally Acquired 
Assets adopted in May 2012 underwent several amendments as regards 
the act submitted in May 2011, which was subsequently revoked. 
Regardless of the claim that these amendments create sufficient 
guarantees for civil rights, the adopted act raises several big questions 
and therefore it is still arguable. First, this is the rather large scope of 
the act – it leaves the scope of illegally acquired assets by introducing 
the assumption that any assets “whereof there is no established legal 
source” are illegal. Second, this act, which is repressive in its essence, 
practically has unlimited reverse effect regardless of the provided 15-
year limitation for procedures under the act. For instance, in order to 
prove the legality of the funds for acquiring certain assets it may be 
necessary to provide some documents issued 20-30 or more years 
prior to the acquisition of the assets. Therefore, the act with reverse 
effect establishes an obligation to keep documents for much longer 
periods than those provided even for state authorities. The “significant 
discrepancy” between assets and income provided for by the act (BGN 
250 000) is not a sufficient guarantee either that the act will be applied 
only to persons whose income comes from illegal activity. Considering 
the still impressive share of the grey sector in our country and the 
failure of some citizens to prove the full amount of their labour income, 
in practice persons who do not perform any illegal activity may be 
prosecuted. This would be in contradiction to the idea of the act to be 
an additional means in the fight against organized crime and corruption.
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The stated thereinbefore provides grounds to draw the conclusion that The 
Act for Forfeiture in favour of the Exchequer of Illegally Acquired Assets 
contradicts key principles of law as legal security, the requirement for 
predictability of the legal order, the consideration of basic human rights.

There occurs the reasonable question whether the Bulgarian act 
contradicts EU law in this respect – Framework Decision 2005/212/
JHR (a directive in this sphere is in the process of adoption). The EU 
legislation provides for “extended confiscation” but it permits it only 
against a person who has already been convicted of a certain set of more 
serious crimes and as regards assets more likely to have been acquired 
from another similar criminal activity. The EU law in general sets the 
minimum standard which is to be observed in the internal law of the 
member states. They may introduce a more severe regulation only as 
long as it does not contradict with basic principles of the Union, the basic 
human rights including.

The act also brings forward a number of specific questions related to 
its constitutionality (some of them are subject of the procedure pending 
before the Constitutional Court for declaring its anticonstitutionality). 
For example, whether civil forfeiture may be implemented without 
amendment to the Constitution (which strictly provides for the possible 
exceptions from the principle of inviolability of private property); the 
simplified procedure for imposing securities which puts the commission 
in a privileged position; the discrepancy between the terms of prescribed 
limit for procedures under the act (15 years) and of the general acquisition 
prescription (10 years); the opportunities for affecting third party rights 
under the act; the vagueness related to the additional grounds for 
initiating a procedure under the act – effective act for administrative 
breach; the opportunities of the citizens to refer to the commission, etc.

Other than the problems related to affecting civil rights, the Act for 
Forfeiture in Favour of the Exchequer of Illegally Acquired Assets gives 
grounds for a comment in another direction. In practice it is trying to 
find solution to the problems of penal procedure. The objective of the 
act as specified under Article 3 is “to protect the interests of society 
and to restore the feeling of justice of the citizens”. In this way the 
legislator seems to admit that the prejudiced feeling of justice is a result 
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of primarily the ineffective penal procedure and the lack of trust in the 
judicial institutions. The previous survey contains a brief analysis of the 
problems of the penal jurisdiction by stating that they are of systematic 
nature. The fragmentary experience to influence the system by additional 
substitute means cannot bring the expected results. This experience 
indicates the powerlessness of the state and its refusal to actually 
consider the problems in detail and to express the necessary will to 
overcome them.

2.4. Other problems of the legislative activity

2.4.1. The default of the act as grounds for its amendment

The Act for Amendment and Supplementation of the Commercial Registry 
Act (SG, issue 25 dated 27.03.2012) sets another example of how the 
ground for amendment to an act is the default of legal provision within 
an initially provided term. We refer to the possibility to give instructions 
for removal of errors upon filing documents for registration, deletion or 
announcement on the web page of the Agency. This possibility is provided 
for by the amendments to the act dated April 2011 and came into effect 
on 1 January 2012. In March 2012 (three months after the provision had 
come into effect) the legislator found that the practical implementation 
of the provision is impossible due to “lack of constructed functionality in 
the information system of the Commercial Registry” and it provided for it 
coming into effect (again) on 1 June 2012.

The Commercial Registry Act is one of the acts which are most often 
criticized within the scope of the survey. It is not only a leader in terms of 
amendments prior to its coming into effect but it is also an example of a 
regular practice – the implementation of a number of amendments with 
the sole aim to postpone the coming into effect of already performed 
amendments due to their insufficient thoroughness and preparation. Six 
years after the implementation of the administrative order for commercial 
registration in Bulgaria is a sufficient period to make the concept of the 
legislator clear.

2.4.2. Inconsistency of the legislator

The last amendments and supplementations to the Act for Amendment 
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and Supplementation of the Public Procurements Act (SG, issue 33 
dated 27.04.2012) demonstrate the lack of clear concept and long term 
aspect of the legislative activity again. The majority of the amendments 
are related to the so called special public procurements (in the area 
of defense and security) and the compliance of the act with European 
legislation in this sphere (Directive 2009/81/EC). In addition, among 
other things there are amendments to provisions which were implemented 
or amended by the preceding act for amendment and supplementation 
adopted at the end of November 2011 (only 5 months earlier). An example 
in that respect is the provision of Article 8a (providing the opportunity 
for a central authority for public procurements to conduct procedures), 
the provision of Article 14 (regulating the minimum thresholds for 
conducting procedures under the law), etc. There is no definite answer to 
the question of what made the changes necessary only several months 
later and why these considerations hadn‘t been taken into account in the 
preceding amendment.

2.4.2. Imprecise Legislative Technology

Quite often the legislator provides for significant amendments and 
supplementations to an act by transitory and final provisions of another 
act, which are not directly related to the subject of the main act. An example 
of this practice is the Public Private Partnership Act whose transitory and 
final provisions implement significant and rather disputable amendments 
to the Concessions Act. We are referring to the provided opportunity to 
change the concession contract “upon unforeseen circumstances” where 
the total value of the additional construction and services may be of up 
to 50% of the value of the initially concluded contract. As far as this is not 
about changes resulting by necessity from the Public Private Partnership 
Act or about technical changes (related to legal and technical clarification 
of provisions) and they do not suppose contradictions, this legislative 
approach should be avoided. It bears the risk of failure of the legislator to 
give the necessary attention to otherwise important changes and often it 
also leaves the impression that this is the exact effect which is aimed at.

Actually, the Public Private Partnership Act raised a number of questions 
related to its subject and area of application, the procedure for selection 
of the private partner, the provided regimes of approval, etc. Part of the 
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problems were removed between the first and second reading of the draft 
act but there is still some vagueness to be clarified by the practice for 
application of the Act. This vagueness leaves the doubt that the Public-
Private Partnership Act as well as the amendments implemented by it 
to the Concessions Act were adopted in favour of certain persons and 
organizations – such criticism was raised in the course of the discussions 
of the Act.
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3.1. Constitutional Control

In the period between January – June 2012 the Constitutional Court is-
sued a total number of 7 decisions (Table 7) which is almost twice more 
than the period July – December 2011 when it passed 4 decisions. Sim-

ilarly to the previous surveyed period during this 6-month period there are 
no issued opinions for suspension of constitutional cases, i.e. the Consti-
tutional Court has deemed as permissible and has ruled on the merits on 
all requirements that it has reviewed. The number of the initiated cases is 
6, which is a little lower in comparison to the preceding periods.

ACTIVITY OF THE CONSTITUTIONAL COURT

Year
Initiated 

Cases

Number of decisions
No. of resolutions 

for suspension
impermissible 

requests

Reservations and 
opinions  

(on decisions)

Average duration  
of cases (days)

To
ta

l

Ta
ke

n i
nt

o 
co

ns
id

er
at

io
n

Re
jec

te
d

January - 
June 2012

6 7 5 2 0 15 122

2011 16 12 9 3 2 34 126
2010 22 15 7 6 7 24 140
2009 19 11 7 3 0 41 73
2008 5 6 4 2 0 12 74
2007 10 10 3 5 3 10 78
2006 12 9 3 6 2 23 109
2005 11 9 2 5 1 16 118

Table 7

Source: www.constcourt.bg 
* The total number of decisions includes all decisions of the CC for the respective period but not all of them are accounted for upon “taken 
into consideration/rejected motions”. They do not include the interpretative decisions and the decisions on disputes about competence.

iii. Constitutional Control. 
veto of the president
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5 of the decisions issued during the first half of 2012 contain taking 
the motion into consideration and 2 of the motions are rejected. Again 
there is a confirmation of the upward trend for the number of the motions 
which have been taken into consideration in the last 5 years, for the last 
two years it is over 70% in comparison to the total number of the issued 
decisions.

The number of the reservations and opinions on the issued decisions 
remains relatively high – 15 on 7 decisions or more than 2 reservations 
and opinions per decision (Table 7). This number is lower than the 
preceding 6-month period when 19 reservations and opinions were 
expressed on 4 decisions or almost 5 reservations and opinions per 
decision but it is comparable to the average number reservations and 
opinions per decision for the last two years.

The data about the average duration of the review of the cases during the 
surveyed period is completely commensurate with the data for 2011 – 
122 days for the first half of 2012 and 126 days for 2011 (Table 7). Even 
though there is some decrease as regards 2010 (140 days) in comparison 
to 2007, 2008 and 2009 (75 days), the average duration of review of the 
cases still remains rather high.

Of the 5 decisions issued in the first half of 2012, which contain taking 
the motion into consideration, 4 refer to civil rights. These are decisions 
which announce as anti-constitutional provisions of:

 The Road Traffic Act – regarding the provided no appeal against penal 
decrees and digital tickets which impose a fine of up to BGN 50; 

 The Waste Management Act (revoked) – regarding the limitations on the 
activities of storing, treatment and trade in scrap; 

 The Local Taxes and Charges Act – regarding the minimum amount of 
the tourist tax; 

 Labour Code – regarding the increased requirements for representa-
tion at national level of the organizations of the employers, as well as the 
provided administrative and penal liability for the workers/employees who 
work without a labour contract. 
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Similarly to the preceding periods during this period the members of the 
National Assembly were most active in exercising their right to refer to the 
Constitutional Court and they submitted 4 motions in total and the Court 
issued a decision on them (Table 8). Increased activity during the period 
is also observed with the ombudsman who submitted 2 motions. During 
the surveyed 6-month period the Supreme Administrative Court submit-
ted one constitutional motion. The Attorney General and the President 
remain passive.

ACTIVITY OF THE CONSTUTITIONAL COURT BY REFERRING AUTHORITY

Year Council of 
Ministers

Members  
of the NA President Attorney General Ombudsman SCC/SAC Other

Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC Tot
al I R TC

January - 
June 2012 0    4   4 0    0    2  1 1 1  1  0    

2011 0    9  3 6 0    1   1 1   1 2 1  1 1 1   

2010 1  1  8  3 5 3  2 1 0    3 2 1  1 1   5 4  1

2009 0    6  3 3 0    1   1 2   2 0    1   1

2008 0    1  1  1   1 2   2 1   1 1  1  0    

2007 0    6 2 2 2 0    0    4 3  1 1  1  0    

2006 0    3  3  0    5 2 1 2 0    2  1 1 0    

2005 0    4  3 1 0    2  2  0    1   1 0    

Total 1  1  41 2 18 17 4  2 2 11 2 3 6 13 5 1 5 9 2 3 3 7 5  2

Table 8

Source: www.constcourt.com
*I – impermissible motion; R – rejected motion; TC – motion taken into consideration
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3.2. Presidential Veto

In the period January – June 2012 the President exercised his right to 
veto twice – on the ASA of the Judicial Authority Act and on the ASA of the 
Forestry Act.

What unifies the instances is that the veto was exercised after strong 
public pressure and preliminarily declared readiness on behalf of the 
ruling majority to revise their positions reflected in the acts which were 
adopted several days earlier. This also explains the subsequent support 
of the presidential veto on both acts.

The veto of the President on the ASA of the Judicial Authority Act concerns 
the provided privilege for career growth of the elective members of the 
Supreme Judicial Council after the termination of their term of office. 
Regarding the ASA of the Forestry Act the veto was imposed on the entire 
act. In both instances the ground for imposing the veto is the incompliance 
with constitutional principles. However, with the ASA of the Judicial 
Authority Act there is a statement of contradiction with a particular text 
from the Constitution, namely the principle of separation of the authorities, 
whereas in regard to the ASA of the Forestry Act the ground for supposed 
contradiction to the constitutional regulation is rather general. In practice, 
the ground for returning the ASA of the Forestry Act for discussion is “the 
lack of dialogue” upon which it was passed.
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Most important Conclusions and Recommendations:
1. The data about the first half of 2012 confirms the observation that during recent 
years the Constitutional Court issues over 10 decisions per year. This indicates that 
the Constitutional Court has taken its stable place in the political legal process and 
with its activity it provides certain directions for development of the legal order. The 
accumulated considerable court practice on numerous matters should be used as 
an important point of orientation in the legislative activity. This not only guarantees 
in considerable degree the constitutionality of the adopted acts but it is also a 
manifestation of political culture based on regard for the institutions and the rules.

2. The significant role of the Constitutional Court regarding the defense of civil rights 
and freedoms is confirmed again. In five consecutive 6-month periods the number of 
the court decisions which refer to the matter of civil rights is over 70% of the general 
number of the issued decisions. This reaffirms the role of the Court as protector of the 
constitutional rights and freedoms and raised the question of its further development.

3. The activity of the authorities other than the members of the National Assembly 
which have power to refer to the Constitutional Court should be assessed positively. 
These authorities are not direct participants in the political process, therefore, their 
motions have wider and legitimate foundation.

4. The activity of the President regarding the exercise of his constitutional power to 
impose veto on laws should be assessed positively considering that the newly elected 
President started his term of office at the beginning of 2012. What deserves criticism 
are the publicly voiced (prior to the imposition of the veto on the two acts) positions 
of those who have relation to the legislative process, which were encouraging the 
President to impose a veto and which declared readiness to support it. The presidential 
veto is not a means for a peculiar “third reading” of the acts to be used by the legislator 
to remedy the imperfections in acts which have already been adopted. Naturally, the 
other extreme when the institutions oppose one another is not preferable either. The 
manifestation of greater responsibility in the legislation and higher respect for the role 
of the President is an indication of the maturity of society and of good institutional 
background.
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During the first half of 2012 372 bylaws were adopted/issued, which 
is by 56 fewer that during the preceding 6-month period (Table 9). 
This period is the first where there is more significant decrease in 

this regard. The usual pace of legislative activity of the Council of Ministers 
and the ministers established during the previous surveys is about 400 
bylaws for six months.

There is some decrease in the number of the adopted/issued bylaws by 
the Council of Ministers and some of the most active ministers during 
previous periods and it is as follows: for the Council of Ministers – 201 
bylaws during the preceding 6-month period and 127 bylaws during the 
current period; for the Minister of Agriculture and Food – 46 bylaws during 
the preceding 6-month period and 37 bylaws during this period, for the 
Minister of Healthcare – 35 bylaws during the preceding 6-month period 
and 21 bylaws during this period.

Meanwhile with other ministers there is significant increase. Such is the 
case with the Minister of Education, Youth and Science who issued 13 
bylaws in the period July – December 2011 while during the surveyed 
period this number is 70 or by over 80% more. We should take into 
consideration that the majority of the bylaws are ordinances regulating the 
state educational requirements for acquiring professional qualification. 
Increased activity in terms of legislation is observed with the Minister of 
Finance who issued 17 bylaws during the period where in the preceding 
period this number amounts to 10.

The largest number of bylaws was promulgated in February – 98 bylaws 
and the number of the bylaws adopted in May is the lowest – 36.

iv. bylaws and 
Control over Them
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The data about the distribution of the bylaws adopted during the period 
in the categories of amending and new (Table 10) indicates that of a total 
number of 372 bylaws adopted in the first half of 2012, 109 or about 
30% are new bylaws, i.e. bylaws which regulate certain subject for the 
first time (not substituting another bylaw). This means that each 3rd 
bylaw is entirely new, i.e. it establishes legal regulation which has not 
existed up to the present moment. There is certain increase as regards 
the preceding 6-month period when the new bylaws had a 20% share in 
the total number of adopted bylaws or every 5th bylaw was entirely new. 
The remaining 263 bylaws adopted during the surveyed period or over 
70% are amending, i.e. amending regulation which has been in existence 
to this moment (amending or replacing an existing bylaw depending on 
the number and essence of the amendments)

ADOPTED/ISSUED BYLAWS (JANUARY – JUNE 2012)

CM MI MF

MR
DP

W

ML
SP MD ME MJ ME
YS MH MC ME
W

MA
F

MT
TTS

ME
ET

MP
ES

Mi
n o

f 
EU

FM
Ot

he
r

Tot
al

January 14 3 9 2 1 0 0 0 8 7 2 2 4 1 2 0 0 2 57

February 25 3 3 2 1 0 0 0 34 4 3 2 8 3 1 1 0 8 98

March 27 1 0 0 0 1 0 1 27 2 0 2 10 2 0 0 0 3 76

April 16 2 3 1 1 0 0 1 1 1 3 4 8 3 2 0 0 6 52

May 15 1 0 4 1 1 0 2 0 1 2 0 5 2 1 0 0 1 36

June 30 0 2 1 1 3 1 0 0 6 0 0 2 2 0 1 0 4 53

Total 
January - 

June 2012
127 10 17 10 5 5 1 4 70 21 10 10 37 13 6 2 0 24 372

Total
July - 

December 
2011

201 19 10 8 3 16 0 3 13 35 6 7 46 15 5 1 0 30 418

Table 9

Source: State Gazette
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During the surveyed 6-month period there is an increase in the bylaws 
revoked/declared null and void by the Supreme Administrative Court 
(Table 11). This number is 6 and it is higher than the number of unlawful 
bylaws for the entire 2011 (5). During this period twice more complaints 
were filed by interested citizens and organizations (26) in comparison to 
the period July – December 2011 when this number was 13.

ADOPTED/ISSUED BYLAWS (JANUARY - JUNE 2012)

  Total January February March April May June
Amending 
(amending 

existing  
regulation)

by ASA 203 33 43 42 43 16 26

By new 
act 60 12 22 5 1 8 12

New (establish-
ing regulation 

for the first 
time)

By new 
act 109 12 33 29 8 12 15

Source: State Gazette

Тable 10

UNLAWFUL ENACTMENTS ACCORDING TO ISSUING AUTHORITY

Year Total UE of CM UE of Ministers UE of other  
authorities

January – June 2012 6 1 4 1
2011 5 1 4 0
2010 7 1 4 2
2009 10 4 1 5
2008 9 6 1,5 1,5
2007 3 0 2 1
Total 40 13 16,5 10,5

Table 11

Source: State Gazette
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Of higher interest is the data related to the matter the illegal bylaws refer 
to (Fig.4). Two revoked bylaws are in the sphere of healthcare. One bylaw 
was revoked in the sphere of justice and internal affairs; one - in the sphere 
of labour law and social security; also one in the sphere of agriculture and 
veterinary medical activity and one in the category „other bylaws“. Thus, 
in recent years the sphere of justice and internal affairs takes a leading 
position in terms of revoked bylaws – 10 in total for 5 years.

Source: State Gazette

Figure 4

unlAwful EnACTMEnTS ACCordIng To SuBjECT MATTEr 
(2007-2012) 
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Most important Conclusions and Recommendations:
1. The decrease in the total number of bylaws estimated during the surveyed 6-month 
period as regards previous periods cannot be assessed positively considering the 
significant increase in the number of new bylaws. These are bylaws establishing a 
completely new regulation which has not existed prior to their aoption and this creates 
difficulties for the addressees in the process of application of the law and it is a 
prerequisite for over regulation of the public relations.

2. The increase in the number of the unlawful bylaws is also concerning. In reality this 
number is a function of referrals by interested citizens and organizations. However, 
considering that in the majority of the instances relatively new acts are attacked before 
the Supreme Administrative Court we may draw the conclusion that there is an increase 
in the number of adopted unlawful bylaws during the surveyed period.
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During the period January – June 2012 the supreme courts issued 10 
interpretative decisions in total (Table 12) of which 8 are by the SCC and 
2 by SAC. This number is higher than the one in the second half of 2011 
when 6 interpretative decisions were adopted in total. The increase is due 
to the higher activity of the SCC whereas with the SAC the data about the 
current and the preceding 6-month period coincides – 2 interpretative 
decisions for each period.

INTERPRETATIVE DECISIONS OF THE SUPREME COURTS

 2005 2006 2007 2008 2009 2010 2011
January - 

June 2012
SCC 6 4 2 0 8 10 7 8

SAC 0 1 6 7 4 7 5 2

Total 6 5 8 7 12 17 12 10

Table 12

Source: Ciela, www.vks.bg, www.sac.government.bg

The data indicates that there is an emerging upward trend in this regard 
even though in the last three years the interpretative activity of the su-
preme courts shows some variation.

Similarly to the preceding year during the surveyed period the authorities 
that constantly exercise their power to request the issuing of an interpreta-
tive decision are the chairpersons of the supreme courts and the Attorney 
General (Table 13). The high activity of the chairperson of the SCC should 
be assessed positively as he initiated 7 requests for issuing interpreta-
tive decisions. The chairperson of the SAC and the Attorney General have 

v. interpretative acts  
of the supreme Courts
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each initiated one request. The ombudsman was also active and initiated 
one request for issuing an interpretative decision. The chairperson of the 
Supreme Bar Council and the Minister of Justice remain passive during 
this period similarly to the preceding period. Thus, for three consecutive 
6-month periods those subjects do not have a single request for issuing 
an interpretative decision.

INTERPRETATIVE DECISIONS OF THE SUPREME COURTS ACCORDING TO REFERRING AUTHORITY

 2005 2006 2007 2008 2009 2010 2011 January - 
June 2012 Total

Chairperson of 
the SCC 5 4 0 0 3 5 5 7 29

Chairperson of 
the SAC 0 1 5 4 3 2 2 1 18

Chief Prosecu-
tor 0 0 1,5 3 4 5 4 1 18,5

Minister of 
Justice 1 0 1,5 0 1 2 0 0 5,5

 Chairperson 
of the SBC 0 0 0 0 1 2 0 0 3

Ombudsman 0 0 0 0 0 1 0 1 2

Table 13

Източник: Сиела, www.vks.bg, www.sac.government.bg

In terms of topic the matters on which there are issued interpretative 
decisions are related to the application of provisions from the following 
enactments:

 The Property Act – regarding the exercise of the right to construct; 

 The Civil Procedure Code – regarding the validity of a court ruling which 
has (not) been signed by a judge who has been elected judge in another 
court; 

 The Marks and Geographical Indications Act – regarding the contents of 
the right to trade mark;
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 The Labour Code – in relation to the due respondent to the claims for 
illegal dismissal filed by worker/employee whose labour contract is en-
tered into with the authority which is higher than the employer as well as 
in relation to the opportunity for judicial control as regards the opinion of 
the employer of the existence of higher qualification upon exercising the 
right to select; 

 The Obligations and Contracts Act, the Commerce Act and the Insurance 
Code – regarding the opportunity of the injured party to file a direct claim 
against the insurer under the Third Party Liability insurance in the event 
of acknowledged claim for damage against the delinquent; 

 The Obligations and Contracts Act –  regarding the contents of the term 
“periodic payments” as well as regarding the opportunity for termination 
of the contract for financial support and care when the real estate proper-
ty has been transferred to two individuals and the obligation for financial 
support and care is performed by only one of the obligators ; 

 The Tax and Social Security Procedure Code –  regarding the order for 
establishing taxes and mandatory social security payments whereof the 
acts for set-off or reimbursement  were issued prior to the supplementa-
tion of the code; 

 The Civil Servant Act – in relation to the opportunity to revoke the order 
for termination of the servant’s legal relationship upon failure to comply 
with the selection procedure approved by the hiring authority.



51

Most important Conclusions and Recommendations:
1. There is an upward trend regarding the number of interpretative decisions issued 
by the Supreme Court of Cassation. Obviously the undertaken legislative and 
organizational measures (the reform of the cassation appeal, the establishment of aid 
unit to research and analyze the instances of contradictory court practice) are giving 
results. However, this conclusion cannot be made regarding the interpretative activity 
of the Supreme Administrative Court yet. In the future it is recommendable for the SAC 
to increase its interpretative activity.

2. The increased activity of the chairperson of the Supreme Court of Cassation and 
the ombudsman regarding referrals to issue interpretative decisions deserves support.
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HARMONIZATION OF BULGARIAN LEGISLATION WITH THE EU LAW

Period
No. imple-

mented direc-
tives

No. of acts 
which  

implement the 
directives

No. formal  
notification  

letters by the 
EC

No. motivated 
opinions

No. of cases 
before CEU

No. of 
suspended 
procedures

January - June 
2012

10 7 16 10 2 21

July - December 
2011 12 7 20 3 0 14

January - June 
2011 20 13 21 4 0 17

Table 14

Source: Ciela; www.ec.europa.eu/legislation 

During the current period the Bulgarian legislator has implemented 
10 directives at the level of the act (Table 14) or 2 fewer than dur-
ing the preceding surveyed period and twice as few than during the 

period January – June 2011 (20). These 10 directives have been imple-
mented by 7 of the acts adopted during the period. The total number 
of the harmonizing acts is 11 together with the acts which regulate the 
application in the internal law of regulations and other enactments with 
direct effect. It is notable that with each 6-month period the number of 
the directives and the number of acts which implement them decrease. 
This constant trend is easy to explain with the fact that 5 years following 
the EU membership of Bulgaria Bulgarian legislation to a large extent is 
already compliant with the enactments of the EU and the initial intense 
stage of the harmonization has been completed. From now on the dynam-
ics of amendment of Bulgarian Law as a result of our obligations as a 
member state will be more and more dependent on the pace of adoption 
and amendment to EU law.

vі. harmonization  
of bulgarian law  

with eu law
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During the reviewed period 16 new procedures for breach of EU Law were 
initiated against Bulgaria or 4 fewer than during the period July – De-
cember 2011 and 5 fewer than during the period January – June 2011. 
However, it can be noted that in comparison to the previous two periods 
the number of the motivated opinions more than doubled – 10 during the 
reviewed period, respectively 3 in July – December 2011 and 4 during 
January – June 2011. This number is the same as the number of moti-
vated opinions for the entire 2010.

During the current period the European Commission (EC) has referred to 
the Court of the European Union (CEU) again whereas unlike during the 
period July – December 2011 two procedures of breach were referred 
for review at the court stage due to failure to resolve the dispute with the 
mechanisms of the administrative procedure within the EC. Even though 
Bulgaria is still among the few countries without judgment on a case for 
breach of EU Law, during the reviewed period the CJEU has initiated two 
cases against Bulgaria (by way of comparison during 2010 and 2011 there 
is not a single case) to be heard by the court and whose outcome will be 
followed in the next surveys (Table 15). The first case (C-198/12) is for 
breach of the obligation to provide maximum capacity, namely services 
for virtual transfer of gas in favour of all market participants (Regulation 
(ЕО) 715/2009. and the second case is for default of obligation under 
Directive 2001/14/ЕО – related to the system for charging the access to 
the railroad infrastructure which is not based on the expenses resulting 
directly from the performance of train service.

The data does not give grounds to draw final negative conclusions or to 
seek a trend since the situation is similar with most of the surveyed coun-
tries. Besides, during the first half of the year there is an increase in the 
values of the individual indicators compared to the second half. In this 
respect, if this trend is preserved we may expect certain decrease in the 
data for the second half of 2012 to be analyzed in the following survey.
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PROCEDURES FOR BREACH OF EU LAW

 Formal notification 
letters Motivated Opinions Decisions of the EC to 

refer to the CEU
Initiated Cases before 

CEU
Decisions of the CEU 

for breach cases

 
July - 

December 
2011 

January - 
 June 
2012

July - 
December 

2011

Janu-
ary - June 

2012

July - 
December 

2011

January -  
June 
2012

July - 
December 

2011

January -  
June 
2012

July - 
December 

2011

January - 
 June 
2012

Bulgaria 20 16 3 10 1 2 0 2 0 0

Romania 26 16 4 7 1 0 0 0 0 0

the Czech 25 11 7 4 0 0 1 0 0 0

Republic 25 11 7 4 0 0 1 0 0 0

Hungary 24 21 6 9 0 2 0 1 1 0

Germany 23 11 10 6 5 5 0 4 2 1

France 29 14 10 7 1 4 3 5 1 2

Austria 27 14 5 10 0 0 2 0 2 1

The Nether-
lands 20 8 12 7 3 2 1 0 0 4

Italy 46 34 15 14 5 2 2 0 5 1

Table 15

Source: www.ec.europa.eu/legislation; Official Journal of the EU

During the reviewed period Bulgaria raised 10 preliminary requests to the 
CEU (Figure 5) or 3 more than the preliminary requests raised in the pre-
ceding period (July - December 2011) and 2 fewer than their number dur-
ing the period January – June 2011. In general the Bulgarian legislative 
institutions are more active in exercising their right to refer to the CJEU 
with requests for interpretation of the legislation of the EU in comparison 
to the institutions of some of the other new EU member states. There is 
a preservation of the trend for the preliminary requests to be focused in 
several key subjects – SAC (2), the Sofia City Administrative Court (3), the 
Varna Administrative Court (4) and the Plovdiv Administrative Court (1).
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During this period the CEU issued 4 decisions on preliminary requests 
from Bulgaria - 3 by request of the Varna Administrative Court and 1 by 
request of Sofia City Court. This number is comparable to the number of 
the preliminary two 6-month periods (3 decisions for each period).

Source: Official Journal of the EU

Figure 5
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Most important Conclusions and Recommendations:
1. There is a confirmation of the trend for gradual increase of the number of directives 
which are implemented in Bulgarian Law at the level of the act and of the conclusion 
that the EU membership cannot be used as an excuse for the serious dynamics of 
amendment of Bulgarian Law.

2. There is certain deterioration in the data about Bulgaria regarding the development 
of the procedures for breach of EU Law. On one hand, in the course of the effective EU 
membership of our country the Bulgarian legal order becomes increasingly interactive 
with the European legal order and the disputes regarding compliance with the 
enactments of higher order are unavoidable. This is confirmed by the data about the 
older EU member states. In addition, the Bulgarian institutions become more confident 
to contest the decisions of the EC even before the CEU. Naturally, this does not mean 
that the procedures for breach of EU Law should be underestimated, considering that 
the judgment for such breach is associated with severe fines to be paid out of the state 
budget of the respective country – a risk which Bulgaria cannot afford to undertake.

3. We should give a high mark to the relatively constant activity of the Bulgarian judicial 
authorities as regards the submission of preliminary requests to the CJEU. Nevertheless, 
it is recommendable that more courts should use this right as it is unlikely that all 
cases to which there are such requests are focused in two administrative courts and 
the SAC.
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Table 17

Source: www.echr.coe.int 

ECHR - JUDGEMENTS ON THE MERITS

YEAR BULGARIA ROMANIA FINLAND HUNGARY GERMANY SPAIN
January - June 

2012
29 45 3 8 16 5

2011 62 68 7 33 41 12
2010 81 143 17 21 36 13
2009 63 168 29 30 21 17
2008 59 199 9 44 10 3
2007 53 93 26 24 12 5
2006 45 73 17 32 10 5
2005 23 33 13 17 16 0

During the first half of 2012 the European Court of Human Rights 
(ECHR) issued 29 judgements on the merits to cases against Bul-
garia (Table 17) or 8 more than during the preceding 6-month pe-

riod. However, in general, the positive trend for decrease in the number 
of judgements against Bulgaria is ongoing – for the first half of 2011 the 
number of decisions against Bulgaria is almost twice as more (41). The 
situation with some of the other surveyed countries is similar (Hungary, 
Germany and Spain). Only in Romania where for the first time there was a 
considerable decrease during the preceding period (almost 50% in com-
parison to 2010), there is again a significant increase – 45 decisions com-
pared to 29 for the period July – December 2011 

vii. situation of the basic 
Rights in the practice  
of the echr
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As it was noted in the preceding survey, in May 2011 the ECHR issued the 
first two pilot judgements against Bulgaria where it found the existence of 
a systematic problem related to the slow administration of justice (both 
in 2010 and in 2011 the data indicates that over 50% of the decisions 
against Bulgaria are for breaches of Article 6 and Article 13 of the Euro-
pean Convention for the Protection of Human Rights and Fundamental 
Freedoms in relation to the duration of the procedures and to the right 
of effective means of protection). By these decisions the Court grants a 
12-month term of their coming into effect when Bulgaria shall undertake 
measures against the slow administration of justice and implement a 
compensation mechanism for indemnity of those who have been affected.

In performance of the recommendations of the ECHR in July 2012 the 
National Assembly adopted amendments to the Judicial Authority Act pro-
viding for administrative procedure for reviewing complaints of citizens 
and legal entities concerning instances of slow administration of justice 
(which is developed before the Inspectorate with the Supreme Judicial 
Council and ends with a decree of the Minister of Justice). The maximum 
amount of the compensation to be received as a result of this procedure 
is BGN 10 000. The new rules will come into effect in October 2012 and 
their effectiveness is yet to be established. Additionally, the National As-
sembly is expected to review the submitted draft of ASA of the Act on the 
Liability for Damage Incurred by the State and the Municipalities which 
provides for court procedure in the event of slow administration of justice.

Another problem which has been established many times in the practice 
of the ECHR is police violence and more specifically the ineffective investi-
gation of cases of police violence and the subsequent inadequate protec-
tion of those who have been subject to police violence. In this respect the 
implemented amendments to the Ministry of Interior Act are insufficient 
(Item 2.1.4 of the Analysis of some key acts).
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Most important conclusions and recommendations:
There is a preservation of the trend for decrease of the number of sentencing 
judgments of the ECHR against Bulgaria and it may be expected that the decrease will 
continue, considering the adopted national mechanism for filing complaints against 
slow administration of justice..
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his analysis pays attention to an important draft act which has been 
expected for years. This is the draft of the Act on the Preschool 
and School Education submitted by the Council of Ministers at the 

National Assembly on 5 April 2012 and adopted at first reading on 7 June 
2012.

The need for a new act which regulates the system of school education is 
indisputable. The effective Public Education Act was adopted in 1991 and 
for 21 years it has been amended and supplemented 29 times. To a large 
extent it has fulfilled its purpose to regulate in a new manner the public 
relations in the educational system after the adoption of the Constitution in 
1991 but it does not meet the new challenges before the education in the 
21st century and the trends in its development. The fact that 26 out of all 
29 amendments were made after 2000 proves this. The regulation of the 
act is scarce and as a result it provides for a large number of bylaws includ-
ing rules for its application. These bylaws have been amended many times 
where often they rewrite the act and fill its gaps by avoiding the harder but 
more transparent procedure at the National Assembly. Therefore, the edu-
cational legislation contains many imperfections which lead to contradic-
tory interpretation and difficulties upon the application of the law.

Regardless of the many postponements in time with various arguments 
(the first promise that the draft act will be ready within several months 
dates back from August 2010 – immediately after the coming into office 
of this government) the demonstrated will for submitting this hard and 
disputable draft act deserves support. Furthermore, this might be one of 
the few tries of this government for a more significant reform.

The problems of the educational system are relatively clear. Regardless of 
the serious measures undertaken by the implementation of external as-
sessment and the state matriculation exams, of the unified standard and 
the delegated budgets, there are still a lot of unsolved questions:

viii. a draft act 
in focus
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 The practical existence of two parallel educational systems – one that 
raises Olympic medalists and the other where the students have difficulty 
in reading and understanding texts, is confirmed each year.

 The percentage of the students who drop out of the educational system 
remains high and the students, whose mother tongue is not Bulgarian, 
who are actually socialized and included in the educational system re-
main just individual positive examples.

 There are constant changes for simplifying the study content and the 
textbooks but the results remain unimpressive and the motivation of stu-
dents gets weaker and weaker.

 The problem of school discipline is still underestimated without taking 
into account its direct relation to the achievements of students.

 There are no forms of public control over the management and develop-
ment of schools and mechanisms for greater involvement of parents.

 These are only part of the matters that should be resolved by the draft 
act.

The Draft Act on the Preschool and School Education contains nineteen 
chapters and 351 articles. It is undeniable that the team who prepared 
the draft act have come a long way from the initial idea of “framework 
act” (there is no need to argue unnecessarily about the meaning of this 
notion), i.e. a very brief act to regulate the matter in general by referring to 
bylaws for more detailed regulation, to the significant enactment submit-
ted at the National Assembly.

In addition to that the draft act has several other positive aspects in terms 
of its scope as well. First, it unifies the matter of the Public Education 
Act and of the Level of Education, General Education Minimum and Cur-
riculum Act. Secondly, it does not provide for rules for its application. Last 
but not least, the draft act makes an attempt to decrease the number of 
the bylaws by providing for 17 state general educational standards1 and 
about 10 more ordinances which is a significant improvement considering 

1 It is arguable to what extent the respective ordinances behind the term “state educational standards” meet 
the requirements of the Statutory Instruments Act and as a result there is a potential opportunity for them to be 
contested before the SAC with this argument.
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the existence of more than 100 bylaws at the moment – effective ones 
and those which have been provided for but have not been adopted yet. 
However, we cannot skip the fact that some of the state educational stan-
dards suppose regulation which is rather large in scope. Other standards 
are formulated so broadly that the scope of the regulation is not initially 
clear. This gives grounds to think that even with fewer bylaws the bylaw 
regulation is still going to be considerable.

In terms of content the draft act has several strong points as well. It is 
based on the modern notion of the aims of the education, namely focus 
of the system on the child/student and his or her interests. The draft act 
reaffirms the achievements of school education by making several very 
important innovations:

 Introduction of the new educational structure – primary education after 
7th grade and division of the high school level in two stages;

 Provision of greater autonomy of school to develop and implement their 
own school policies (a broader scope of matters may be regulated in inter-
nal acts at school level);

 Introduction of public control over the management of the school in the 
form of school community councils;

 Express regulation of the rights and obligations of the parents;

 Introduction of obligatory attestation of teachers and principals where 
parents also participate.

There remains the question whether the statement of certain values and 
principles in the act is in itself sufficient without their respective imple-
mentation in the entire regulation, including their funding. A typical ex-
ample in this respect is the declarative regulation of Article 3 according to 
which education is a national priority.

Regardless of these advantages we should mention some weaknesses 
and risks.

 First, the search of political support and the consent on the text are 
problematic for two reasons. On one hand, the draft act was submitted 
rather late and in complex political and economic situation. On the other 
hand, it is not clear if the necessary consistency and political will for its 
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adoption is really available. This is confirmed by the pace of review of the 
draft at second reading and by its not so unreserved support by the ma-
jority. The discussion of the draft act coincides with the last year of office 
of the government and the adoption of such a significant act (it affects a 
very large group of people and many questions are debatable and may 
generate additional tension and reaction) one year before elections sup-
poses serious responsibility which any government would be reluctant to 
undertake.

 Second, there is some exaggeration of the importance of new “modern” 
pedagogical practices at the expense of some underestimation of the im-
provement of traditional approaches related to the discipline at the Bul-
garian school. Furthermore, the new regulation is so detailed that at some 
points the law reads more like academic work on a pedagogical topic than 
enactment (e.g. the provision of Article 63, Para 2)

 At the expense of the matters regulated in unnecessary detail other key 
aspects are just mentioned briefly or only as referrals to bylaws. It seems 
that the movant was hesitating between the desire to achieve complete 
regulation of the public relations and the fear not to exceed a preliminary 
set maximum scope hidden behind a pursuit of legislative economy. For 
instance, the following matters need more detailed regulation: career de-
velopment of the teachers, the status and attestation of the principal, the 
system for differentiated payment of labour and its connection to results, 
etc.

 Some proposals included in the draft act may be assessed as disputable 
or insufficiently bold. E.g., the provided opportunity for state funding of 
private education without counter undertaking for providing equal access, 
lack of provision of terms of office for the head teachers, etc.

In conclusion, this draft act bears a lot of criticism – some of it has 
grounds, other aspects are related to the increased sensitivity of the 
public as regards the topic. We should take into consideration that this 
act cannot offer automatic resolution of all serious problems in education; 
furthermore, some of them are a projection of the condition of society. It 
will not solve the problem with the not so well written textbooks and with 
the images on the notebooks, it will not put an end to learning things by 
heart and it will not make students more literate and disciplined, it will 
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not increase the qualification and the authority of the Bulgarian teacher. 
It is not reasonable to have such extreme expectations from the act. 
Nevertheless, it is fundamental for the system as it sets the directions 
for its development for years on end. This is why the attempt to provide a 
new modern regulation of public relations in the area of school education 
should be supported and encouraged.
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іх. topic of the issue: 
Management of the Judicial 
authority

I. Comparative legal and historical aspects of the management of the 
judicial authority

The management of the judicial authority is a classic problem of the 
structuring and reforming of any constitutional system. The autonomy 
of courts as well as the other bodies performing the function of the 
state to protect rights, their organizational, financial and budgetary, 
functional and personal independence from the other state bodies and 
from the institutions of the executive authority in particular is one of the 
fundamental requirements of the principal of constitutional state. On the 
other hand, the complete autonomy of the bodies of the judicial authority, 
their absolute inapproachability hides the risk of their solipsistic closing 
and isolation from the social processes and necessities. Therefore, the 
constitutional legislators try to combine the guarantee for the rule of law 
based on the self-management of judicial authority with opportunities 
for control and interaction with the other authorities in order to prevent 
the judges, prosecutors and investigation authorities from turning into a 
privileged caste. 

Comparatively and historically there is a dominant notion that courts 
deserve autonomy most. Meanwhile the prosecutors and the investigation 
authorities in most cases were distributed within the executive authority 
and were regarded as mechanisms for implementation of public duress. 
Unfortunately, sometimes this contributed to the instrumentality of these 
two authorities by the governments and their turning into a weapon for 
repression of political and even market opponents.

From a comparative legal view point there are two large models for 
governance of the judicial authority, as well as a third hybrid model in 
between. The first model is historically older and it was dominant until 
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the Second World War if not the only one. In this model the management 
of the judicial authority is implemented by the Minister of Justice, the 
administrative heads of the judicial and law enforcement institutions and 
eventually by their general meetings, if any. Usually, the head of state, 
either a monarch or a president used to have and in many states still 
has managing powers in the judicial authority. They comprise mainly his 
patronage power related to the appointment and in some systems to the 
dismissal of judges, prosecutors and investigation authorities.

Therefore, with the first model there is no special and constantly active 
collective or collegiate body to function as “government of the judicial 
authority” and to be different from the key veto actors in the executive 
authority – the head of state and the minister of justice. We should also 
take into consideration that the heads of courts and prosecutor’s offices 
as well as the heads of the investigation authorities are semiautonomous 
veto actors who have to follow the common judicial policy of the state, 
which is formulated and imposed by the institutions of the executive 
authority stated above. The first model is currently present in the USA, the 
Federal Republic of Germany, Russia and other states, as well as in the 
constitutional systems until the Second World War.

The second model emerges after the Second World War. In it there is 
no independent and specialized collective body to manage the judicial 
authority. Its establishment is a consequence of the strive of the fourth 
generation of constitutionalists for provision to the maximum extent of 
autonomy of the judicial from the legislative and in particular from the 
executive authority in order to better guarantee the principle of the 
constitutional state. The second model is spread in most European states 
– France, Italy, Spain, Portugal, Belgium, Turkey, Poland, Bulgaria, etc.

The prototypes of this model are France and Italy and there is a trend for 
intensive establishment of similar bodies in the beginning of the 90s of 
the 20th century and not only in new democracies but also in Belgium. In 
Belgium this was a result of the scandal with the Dutroux case which led 
to the establishment of the Supreme Judicial Council in 1998.

Within the framework of the second model there are several variations. 
Their unification is due mainly to the following factors: first, whether 
the judicial authority includes only the courts or it also comprises the 
prosecutor and investigation authorities; second, to the judgment of the 
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constitutional legislator when the judicial authority comprises the three 
categories of bodies whether they should be managed together as an 
integral scheme or separately as semiautonomous subsystems; third, the 
existence of specialized courts and forth, of traditional and contextual 
factors.

The body for governance of the judicial authority is common for judges 
and prosecutors in Italy, Turkey, Belgium, as well as in France until 1994. 
This model was adopted in Bulgaria as well upon the creation of the 
Constitution in 1991. Management through a body which is common for 
judges and prosecutors but has separate colleges within its framework 
for each of the two professions has existed in Romania and France 
after 1994. Completely independent bodies for management of judges 
and prosecutors exist in Spain and Portugal. In Portugal there are even 
separate bodies for management of the specialized courts. And finally, 
of course, in the states where only the courts are included in the judicial 
authority the specialized body for management of the judicial authority is 
competent as regards judges. Such is the situation in Poland, Lithuania, 
Slovakia, Slovenia, Ukraine, Croatia, etc.

There is a third interim model. It is a variation of the first model but within 
inbuilt institutions for autonomous implementation of separate aspects 
of the governance of the judicial authority, e.g. implementation of the 
disciplinary liability or of the professional development of the magistrates. 
For instance, in Denmark there is a Board of the managers as well as 
Judicial Council on the appointments and Special Court for accusations 
and revisions and in Sweden there is National Administration of the 
Courts. 

The specialized bodies for management of the judicial authority comprise 
a chairperson and members. The chairperson may be the President 
directly (Italy, Albania) or he may be substituted by a permanent elective 
chairperson (Romania) or by the Minister of Justice (France until 2008), 
the Minister of Justice as independent holder (Bulgaria, Moldova) or the 
chairperson of the Supreme Court of Cassation, respectively the attorney 
general (Spain, Portugal, Greece and France after 2008). It is possible 
for the chairperson to be elected among the members of the council for 
management of the judicial authority without holding simultaneously 
another state office (Belgium, Poland, Croatia, Macedonia).
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The members of the councils for governance of the judicial authority 
are usually two types – by election and by right. The members could be 
magistrates, persons elected by the Parliament or by the universities or 
appointed by the President, the Minister of Justice, lawyers, etc.

The comparative legal analysis allows us to catalogue the typical powers 
of the specialized councils for governance of the judicial authority. In most 
states these councils have organizational, controlling, staffing, disciplinary 
and financial and budgetary powers.

These are the advantages and disadvantages of the presented 
comparative legal models of management of the judicial authority in brief. 
The first model allows for effective management of the judicial authority by 
bodies of the executive authority which possess institutional capacity for 
strong leadership and conducting strategic and tactical discretion policy. 
In this model the responsibility for success and failure may be personified 
to a greater extent in the figure of the minster of that field. Thus, to his 
freedom to provide due administration of the judicial function of the state 
corresponds the responsibility to guarantee the constitutional state, as 
well as just, effective and lawful administration of justice and preliminary 
procedure on penal cases.

However, on the other hand, this model creates significant risks of violation 
of the principal of the constitutional state. It may turn the prosecutors and 
the investigation authorities in simple executives of the will of the state 
which may be equated to the will of a president, monarch, prime minister 
and minister and from them to the will of a party which is serving party and 
political, corporate and private interests. The comparative legal arguments 
as well as our own Bulgarian constitutional history contributed to the 
overturning of this model upon the adoption of the Constitution in 1991.

The second model is established with the particular aim to guarantee to 
the maximum the autonomy of the judicial authority. It allows for sensitive 
policies such as staff development, sanctioning and incentives of the judges, 
possibly the prosecutors and the investigation bodies, the management of 
the budget of the judicial authority, etc. to be resolved by the magistrates 
themselves. In this regard the specialized bodies for management of 
the judicial authority are institutional guarantees for two fundamental 
constitutional principles – division of authority and the constitutional state.
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On the other hand, however, the capsulation of the magistrate profession 
and the lack of institutionalized means to overcome corruptive practices 
related to unjust, ineffective or even unlawful civil, penal, administrative, 
etc. procedure are an example of “managing people and not law”. Certain 
guarantees against this threat are the inclusion of the head of state, the 
minister of justice or persons elected, respectively appointed by bodies 
outside the judicial authorities in the specialized bodies for its self 
management.

The conclusion is that there is no perfect system for management of the 
judicial authority. The system with an independent specialized body for 
management of the judicial authority is more modern and more suitable 
from the perspective of the division of authority and the constitutional 
state. It is also widely spread in Europe.

Meanwhile no final conclusion can be made whether the existence of 
a body which is common for judges and prosecutors is preferable to its 
separation into colleges or even into two independent institutions. The 
comparative legal conclusions indicate that all three variations exist in 
states which may be defined as democratic and constitutional. Therefore, 
while the preservation of the institution of the Supreme Judicial Council 
in Bulgaria may be undeniably recommendable, its division into colleges 
for judges and prosecutors or its turning from permanent into temporary 
acting or vice versa will not automatically result in favourable or 
unfavourable consequences.

Theoretically, the advantage of establishing separate colleges for judges 
and prosecutors is in establishing greater internal autonomy, in particular 
considering the staff development of the two groups of magistrates. 
Alternatively, the preservation of a common Supreme Judicial Council for 
judges and prosecutors creates institutional potential for mutual control 
and obstruction of judges and prosecutors and subsequently for public 
exposure of illegal or wrong practices.

It may be accepted that from the perspective of the regulation the system 
for governance of the judicial authority established by the Constitution of 
1991 is the best in the history of Bulgarian constitutionalism. For the first 
time in Bulgaria it establishes an independent specialized collective body 
for management of the judicial authority.
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The management of the judicial bodies upon the effect of the Tarnovo 
Constitution was performed by the minister of justice with the assistance 
of the courts and prosecutor’s offices. The prosecution and the 
investigation bodies were located in the executive authority and were 
often an instrument for implementation of repressive policy by the rulers. 

In the course of the effect of the Constitutions from 1947 and 1971 
there is no body for self management of the judicial authority. Formally 
the protective power over the judges, the court jury and the prosecutors 
was granted to the National Assembly, the State Council, the people’s 
councils, the public organizations and the citizens. In reality the judges, 
prosecutors and the investigation authorities are entirely dependent on 
the will of the ruling Bulgarian Communist Party.

Thus, until the adoption of the Constitution in 1991 the management 
of the judicial authority was directly entrusted to political bodies or 
was directly or indirectly dependant on them. Therefore, the courts, 
prosecutors and the investigators did not have any autonomy. Therefore, 
the adoption of the model for management of the judicial authority through 
a Supreme Judicial Council, the establishment of higher guarantees for 
the independence of the judicial authority, as well as the placement of the 
prosecution and the investigation therein are indicators of reflection and 
reaction of the Constitution of 1991 regarding the Tarnovo Constitution as 
well as the Constitutions from 1947 and 1971.

II. Key problems of the governance of the judicial authority in Bulgaria

The governance of the judicial authority is a topic, which has been subject 
of many discussions in recent years. Nevertheless it seems that there is still 
lack of consent on what the key problems are. The separate bodies often 
tend to transfer the responsibility for the condition of the judicial system 
to each other. Having said that, neither the analysis of the reasons which 
cause the problems may be sufficiently objective nor the right solutions 
for their overcoming can be found. This survey is aimed at giving a new 
impetus to this discussion by trying to outline the key problems related to 
the governance of the judicial authority and to present some options for 
future development in this area without claiming to be exhaustive.

The comparative legal analysis and the historical development of the Bul-



71

garian model of governance of the judicial authority (Item I) give grounds 
to the conclusion that there is no need for radical change in the model 
of management of the system and that its problems are not so much on 
the structural level but above all they concern its functioning. Though, the 
lack of more visible results in recent years gives additional arguments to 
the supporters of the ideas for more radical structural changes. Some 
issues related to the structure and the constitution of the management 
bodies may still be discussed as far as they reflect on the activity of the 
bodies in the system.

The analysis does not deal with the matter which problems suppose legis-
lative interference and respectively, if such is necessary, whether it goes 
through amendments to the law or revision of the Constitution. There still 
remains the question whether an Ordinary or Grand National Assembly 
will be competent to perform the constitution amendment within the con-
text of the practice of the Constitutional Court (DCC № 3/2003, DCC № 
3/2004 and DCC № 8/2005). At this stage it is important to continue 
the instructive discussion without loading it with formal technical issues 
about the opportunity for the perspectives of the practical implementa-
tion of some of the amendments.

This analysis sets the topic of the governance of the judicial authority in 
a broader context. Therefore, not all reviewed problems refer to the man-
agement in the narrower sense – regarded as structuring of the manage-
ment bodies and stipulation of the key principles of their activity. Subject 
of discussion are also issues which may not be directly related to the 
management but still affect key principles of the establishment and func-
tioning of the system.

The ideas expressed below do not provide ready solutions to the problems 
but are just an attempt to initiate a thorough and unprejudiced discussion 
on the topic.

2.1. Condition of the environment – common problems

The analysis of the problems of the governance of the judicial authority 
will not be sufficiently objective if we do not take into account some key 
aspects of the public environment which generate part of the problems 
and that makes them an important staring point in this discussion.
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2.1.1. Lack of transparency and of responsibility

In general the functioning of the Bulgarian institutions is not transparent 
enough so that there could be a guarantee for more responsibility and 
compliance of each management decision with the legitimate interests 
of the public. And when certain processes and actions become public 
there seems to be lack of clear understanding regarding the necessity 
and the ways for bearing responsibility. The issue of the responsibility 
in the judicial system is even more difficult as it should be included in 
the context of key principles on which its structure and functioning are 
based, such as the principle of independence and of taking decisions 
according to one’s inner conviction. They are indisputable achievement of 
the democratic societies but in our country in numerous instances they 
are a convenient barrier against the attempts to seek liability.

2.1.2. Corruption

Corruption is a problem which affects the entire Bulgarian society and all 
public systems. The corruption practices in the judicial authority infringe 
the democratic foundations to the highest extent as its core vocation is to 
protect the constitutional character of the state.

2.1.3. The human factor

The human factor is of fundamental importance for the condition and 
functioning of each system. The matter of the mechanisms which 
guarantee a selection of competent and honest individuals is of particular 
importance in the judicial authority. Subsequently, here comes the 
importance of the problems related to the legal education, the qualification 
and specialization of the magistrates, the selection and career growth, 
the disciplinary practices, etc.

2.1.4. Lack of leadership

The issue of the leadership is of key importance to modern societies. The 
lack of manifested leaders to form long term vision, to be consistent and 
to bear responsibility for their decisions is a general problem which is also 
underlying the judicial system. In our country, particularly in recent years 
this system turned out to be unable to provide bright leaders and most 
often the people who “speak” on behalf of the system are outside the 
system. The results of the last survey of public opinion regarding the public 



73

activity of the separate bodies of our discussion are indicative of that.

2.2. Formation and principles of action of the Supreme Judicial Council

The analysis of the activity of the Supreme Judicial Council (SJC) during 
recent years and the development of the public debate give grounds to 
outline the following significant matters related to its establishment and 
principles of activity:

2.2.1. Quotas in the structure of the SJC

The issue of the quotas in the structure of the SJC shall be reviewed in the 
context of the necessity to provide its independence and competence but 
also to keep it open and not to allow its capsulation. Considering this, it 
seems to be better to preserve the current situation with two quotas – one 
from the circles of the magistrates and the second determined by bodies 
outside the judicial authority. In recent years one of the key problems 
related to the parliamentary quota is the dilution of the responsibility for 
the election of the respective members of the SJC. That is why in view of 
the intensification and the personalization of the responsibility it is worth 
considering the idea for introduction of a presidential quota either as 
alternative to the parliamentary quota or along with it. The appointment 
of members of the SJC by a body which is equally distanced from all 
authorities would limit the opportunities for “partying” this election 
and for political arrangements between the parliamentary powers. The 
appointment of candidates by the President will guarantee to a larger 
extent the nomination of competent and honest individuals since the 
President as a sole body will be personally responsible and would not be 
able to hide behind any majority.

Two are the basic ideas for change as regards the parliamentary quota 
of the SJC – increase of the transparency of the procedure and the 
implementation of qualified majority upon election. Some law changes 
have already been implemented regarding the provision of greater 
transparency of the procedure (amendments to the order for nomination 
of candidates, conducting public hearings, opportunities for NGOs to 
participate in the procedure, etc.)

In general the measures taken should be supported. The procedure for 
election of members of the SJC conducted according to the new rules 
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demonstrated some weaknesses already and it should be improved. As 
regards the expressed idea to introduce a qualified majority in the election 
of members of the SJC from the parliamentary quota, we should take into 
consideration that often this is not a guarantee for better choice but it 
only encourages political arrangements. In this respect the procedures 
held by the National Assembly for election of inspectors at the Inspection 
with the SJC (whereof the Judicial Authority Act provides for a majority of 
2/3 of the members of the Parliament) are indicative.

In recent months the matter of introducing direct election of the 
representatives of the judges in the membership of the SJC was actively 
discussed. It was the main topic of discussion due to the last amendments 
to the Judicial Authority Act and it was included in the last monitoring 
report of the European Commission published in July 2012. The key 
arguments for the implementation of direct election of judges are related 
to the provision of larger representation of the election and prevention of 
the opportunities for influence by the administrative heads of the courts. 
The significance of this matter is overestimated to some extent. On one 
hand, the provided decrease in the norm of representation (from 10 to 5 
judges per whom one delegate is appointed) to some extent increases the 
legitimacy of the election by broadening the membership of the delegate 
assembly. On the other hand, the direct election does not exclude the 
opportunities for influence of the administrative heads. From the point 
of view of the opportunity to initiate larger change in the judge quota the 
matter of the eventual implementation of opportunity for diselection of 
members is more significant but rather arguable. In all events, the reasons 
provided for the rejection of the direct election of the representatives of 
the judges in the SJC – such as the organizational and technological 
difficulty of gathering all judges at the same place, the higher financial 
expenses and the risk that the assembly might not appoint candidates, 
are not very persuasive.

2.2.2. Division of the management of the judges and the management of 
the prosecutors

The matter of division of the management of the judges and the 
management of the prosecutors has also been discussed recently where 
the initially proposed idea for differentiation of two separate councils has 
undergone some development – differentiation of two colleges within the 
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SJC (judges and prosecutors) who sit in session separately on staffing 
and disciplinary issues of the separate groups of magistrates and resolve 
jointly the matters of common significance (e.g., the preparation of draft 
budget of the judicial authority). This proposal is based on the notion that 
the prosecutors do not understand the essence of the work of the judges 
and they should not interfere and vice versa. This is arguable to some 
extent as such reasons may be given in regard to the representatives 
nominated from the parliamentary quota who may not be magistrates (and 
those who support the idea do not propose removal of the parliamentary 
quota). Such “self-conceited” attitude to the activity of the individual 
magistrates is in some contradiction to the notion that the judicial system 
should not be self-isolated and closed.

2.2.3. Permanently acting or session acting body

Whether the SJC should be a permanently acting body or a body which 
works during sessions is not a question which has only one answer as 
each variant has both advantages and disadvantages which have been 
manifested in practice (until 1997 the SJC was a session body). The first 
variant is based on the notion that the tasks of the SJC are sufficiently 
significant and their adequate implementation requires that its members 
should not perform any other activity during their term of office. In the 
second variant the magistrates do not leave the magistrate profession for 
a long period of time which is a reason to believe that more magistrates 
will be encouraged to apply as members. The matter of the principle of 
operation of the SJC should be reviewed upon taking into consideration 
the trend for constant increase of the responsibilities of the SJC in recent 
years. The implementation of the model of the session body would mean 
additional growth of the administration and influence in the process of 
decision making (since the members of the SJC would not always be able 
to participate adequately in its work due to their involvement with their 
basic activity).

There is a more important issue here, namely that the members of the 
SJC will not use their position to assist their own career development or 
the career development of their relatives. Therefore, particularly in the 
event of session principle of work of the SJC consideration should be 
given to the option of implementing limitations to the career growth of the 
members of the SJC and their relatives while the term of office lasts and 
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for a certain period after its expiry.

In recent years a number of other ideas for change in the regulation 
of the SJC have been proposed. Some of them could hardly result in 
substantial change – e.g. to decrease the number of the SJC, to decrease 
the required work experience for the candidate members. Other issues 
cannot be answered simply – e.g. the matter of the manner of voting 
(whether the voting should be secret or open is an issue for all types 
of voting and the advantages and disadvantages of both types are well 
known). A third group of questions suppose more serious efforts and 
detailed regulation and they should find an adequate answer within the 
mandate of the new SJC – improvement of the system for attestation of 
the magistrates, unification of the disciplinary practice, overcoming bad 
practices in detailing of magistrates, improvement of the activity of the 
Inspection with the SJC, etc.

Another important question related to the functions of the SJC seems to 
remain outside the discussion. The SJC should participate more actively 
in the formulation of the policy in the area of administration of justice and 
to be a vehicle in this process. A body such as the SJC could do this best 
as it is in its essence both democratic (it includes representatives of the 
three authorities) and professional (by definition its members know the 
system from a different view point).

2.3. Procedure for appointment of the “big three”

The election of the most supreme administrative heads in the judicial 
system (attorney general, chairperson of the Supreme Court of Cassation 
and chairperson of the Supreme Administrative Court) is without any doubt 
a serious issue of the management of the judicial authority. The adopted 
amendments to the law in relation to the increase of the transparency 
of the procedure for election of the candidates of the SJC should receive 
our support. The provision of a longer term for launching the election 
procedure (not earlier than 6 months and not later than 3 months prior 
to expiry of the term of office) is a step in the right direction but it is not 
enough to achieve the objective. There should be a longer term of the 
development of the procedure to provide an opportunity for competition 
of ideas between the separate candidates.

We may also discuss the matter of the increase of the powers of the 
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President as regards the appointment of the attorney general and the 
chairpersons of the supreme courts, namely he should always have the 
right to return the candidates proposed by the SJC unlike the current 
constitutional situation where it is possible to return the candidates just 
once. An argument in support of this is the opportunity of the President 
to bear personal political responsibility, which is a guarantee for a more 
serious and responsible approach in the election. There still remains the 
question of whether such change would affect more seriously the balance 
between the separate authorities provided for by the Constitution and 
therefore, it should be part of a larger debate for reconsideration of the 
role and functions of the President.

2.4. General issues of the units in the judicial system

2.4.1. Work load of the magistrates and optimization of the structures

The issue of the load of the magistrates is undoubtedly a key management 
issue to be prioritized by the new SJC. The achievement of more even 
distribution of the cases is fundamental to the normal functioning of the 
system and to the provision of faster and more qualitative administration 
of justice. The efforts of the current SJC in the direction of establishing 
a unified system for measuring the load, the average amount of the load 
of the magistrates should continue and develop further. It is necessary to 
provide mechanisms for considering the load upon the attestation of the 
magistrates, as well as in disciplinary procedures. An important step is 
the creation of opportunities for taking into account the complexity of the 
cases by application of the principle of random distribution.

The issue of the load of the magistrates is directly related to the optimization 
of the structures in the system. We should consider whether a court 
should be maintained in a smaller settlement with decreasing number 
of court cases and would it not be better to redistribute the resources to 
the closest larger courts. The closing of courts, the implementation of the 
figure of the “travelling judge” are matters which should not be avoided as 
they are not so much a means to make financial cuts and to achieve more 
effective management of resources but primarily to improve the access to 
better quality justice.

The more general and long term solution to the problem with the load is 
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related to finding a way to limit the court disputes or to settle them quickly. 
The referral of the disputes to the court should be the final means of 
protection of the infringed rights and interests and it should be used when 
there is no other faster or easier way to settle the relationship. In this 
regard the problems of the mediation should be discussed more seriously, 
as well as the issue of the settlement in the penal procedure1 (where the 
aim of the penal repression may be achieved better – to receive a quick 
and timely sentence even though the punishment is less heavy), etc.

2.4.2. Larger civil participation the judicial system

The matter of the civil participation in the judicial system is particularly 
important in the context of the contemporary notion of independence 
of the judicial authority according to which it is not absolute and there 
should be forms of external non-political control in order to increase the 
legitimacy of the decisions. The civil participation subsequently increases 
the empathy of society and its role in the development of the system. This 
survey discusses two forms of civil participation which are more radical 
from the view point of the model effective in Bulgaria in order to initiate a 
discussion on the issue soon.

 Jury Court

The court with a jury who decide independently and instead of the judge 
on the matter of the guilt of the person under trial (a verdict) is a model 
adopted by the Anglo-Saxon legal system. We have adopted the continental 
model where the jurors have equal right with the judge and together they 
rule on the qualification of the deed, as well as on the punishment of 
the doer. However, practice shows that the participation of the jurors in 
the process is passive and formal in most cases. To some extent this is 
explicable by the deficiency of the system for their appointment (they are 
proposed by the municipal councils which usually divide the candidates by 
party quota principal) and with assigning them tasks – (legal estimation of 
the facts, procedural actions) for which they are not adequately prepared.

1 The amendments to the Penal Procedure Code dated August 2012 broadened the hypotheses where a 
settlement is not allowed – not only for a number of premeditates crimes but also for each crime which has 
caused death. In an attempt to respond to the public reaction to a specific problem related to the road crimes, the 
legislator seriously limited the possible application of the institution of the settlement, including as an instrument 
for making politics in the penal procedure and for detection at the higher levels of organized crime
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Unlike the model effective in Bulgaria, in the court with  a jury the 
members of the jury are not assigned unsuitable tasks which suppose 
specialized legal preparation. The consideration of the facts in order to 
reach a verdict performed by the jury reflects the average notion of society 
for good and evil, the sense of limit and propriety at a certain moment 
of its development (there is a provision of reliable mechanisms for 
guaranteeing the independence and the objectivity of this consideration 
– number of the members of the jury, unanimity upon reaching a decision, 
isolation of the jury from any facts which could influence them, etc.) The 
other advantages of the jury are also: the increase of the trust in the 
judicial system and of the public significance of the decisions (as long as 
this model by definition excludes the formal performance of the obligation 
of the members of the jury); greater responsibility and involvement of 
the citizens with the problems of the judicial system and subsequently 
increasing maturity of the civil society (normally the participation as 
member of the jury is a public duty which cannot be avoided by the citizens 
without any valid reason).

We should also indicate some considerable disadvantages of the 
implementation of such system in our country:

- The procedure of the jury court is considerably more expensive and more 
complex in terms of organization and logistics;

- It is a strong stimulus to corruption considering the importance of the 
members of the jury;

- The opportunity to influence the judgment of the members of the jury 
and subsequently the outcome of the case by more persuasive “playing” 
of the role of the defense and the prosecution cannot be excluded;

- The lack of traditions and the necessity to reconsider key aspects of the 
penal procedure in Bulgaria hinder the implementation of such a reform.

Even without adopting a radical change by implementing a jury court 
there should be a discussion in our country regarding the improvement 
of the model of participation of the jurors in the penal procedure and this 
discussion should start with the selection procedure.
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 Direct election of judges/prosecutors

The election of the magistrates on some levels directly by the population is 
a system adopted in some countries which guarantees better responsibility 
and accountability of the magistrates before society. Still, this system has 
several serious deficiencies which make its implementation here not quite 
appropriate. It contradicts classic foundations of our legal system (e.g. the 
non-changeability of the magistrates). It does not avoid the opportunity 
to elect not the most competent but those who have organized their 
campaign best. Last but not least, this system is much more expensive. 

2.4.3. Information and publicity

There are two groups of problems in this regard.

The first group is related to the better informational support of the judicial 
authority through the use of achievements of the new information and 
communication technologies. The key issues here are:

 Construction of a unified information system for counteracting crime 
(UISCC)

The construction of the UISCC (a system to unify the information systems 
of the investigation, prosecution, the court, the Ministry of Interior, SANS 
(State Agency of National Security), the Ministry of Defense, the Ministry 
of Justice and the Ministry of Finance) is a key measure, which will simplify 
the work of state authorities as well as provide trustworthy information 
which will be used for the preparation of objective analyses on whose 
basis the penal policy of the state should be formed and conducted. This 
system could provide the opportunity to draw very precise conclusions 
on the problems of the penal administration of justice and on the 
responsibility of the separate bodies for its situation.

The need to construct UISCC has been discussed for more than 15 years. 
Since 2002 its establishment has been provided for under the Judicial 
Authority Act. The respective bylaws and strategic documents were 
adopted as well. An interdepartmental council with the participation of 
representatives from all interested institutions was established. In 2009 
the coordination of the process was transferred from the Ministry of 
Justice to the prosecution. For a very long time the postponement of the 
construction of the UISCC has been explained with the lack of sufficient 
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financial resource even though the total amounts is about 20 million BGN. 
Another excuse is the incompatibility of the information systems of the 
separate departments.

Currently a project is implemented for completion of the construction 
and improvement of the UISCC, which is financed under the Operational 
Programme “Administrative Capacity” and whose deadline is May 2013. 
It is still questionable whether the UISCC will be launched within the 
stipulated term as there is some vagueness regarding the readiness of the 
operational systems of the Ministry of Interior, the SANS and the prisons.

It is high time this measure was implemented completely as it is regularly 
announced as key instrument of reform in the sphere of the penal 
administration of justice. All possible excuses have already been used and 
any further postponement is a sign of lack of desire and will for reforms.

 Establishment of digital staff files of the magistrates

The establishment of digital staff files which should contain detailed 
information about the career development of each magistrate will enable 
the UISCC to perform its work on staff and disciplinary issues in a more 
objective and responsible manner.

 Improvement of the system for random distribution of the cases

The random distribution of cases is an important guarantee for achieving 
objective and unbiased justice. The system implemented in Bulgaria needs 
to be improved both in terms of overcoming some practical problems of its 
functioning and of its further development in the context of the problem of 
the work load of the magistrates.

The second group of issues is aimed at achieving greater publicity and 
better access of the users to the information and the services in the 
system. They refer to:

 Unification of the information about the activity of the separate territo-
rial units in the judicial system which the citizens have internet access to.

 Implementation of digital services – e.g. certificate of non-conviction, 
electronic summons, etc.

 Broadcasting the sessions of the SJC on the Internet
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In addition to these issues, which are common for all units of the judicial 
system, on the level of the subsystems separate questions emerge. 
For instance: the issue of the place of the prosecution and the degree 
of centralization in this system, the topic of self management of the 
judges and the role of the administrative heads of the courts, etc. These 
questions should be raised within the framework of the debate on the 
judicial reform in Bulgaria. However, they exceed the scope of this survey.
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х. Social survey

The study of public opinion is conducted by the Institute of Social 
Surveys and Marketing MBMD in the period 14 – 17 September 
2012. The extract includes 1002 citizens of the country of legal 

age determined by two-degree random quota extract according to the 
indicators of sex, age, education and type of populated area. The used 
method for registration of the information is a direct standardized 
interview in the homes of the respondents.

1. HOW WOULD YOU EVALUATE THE BULGARIAN LEGISLATION IN GENERAL? 
(Only 1 answer was given)

%

2010 2011
Febr. 
2012

Sept. 
2012

Average grade 3.17 3.11 3.08 3.3

No answer 5.6 8.2 8.7 4.2

2 Weak 23.1 28.6 24.9 29.0

3 Average 39.4 31.1 37.9 38.8

4 Good 26.3 26.5 25.2 24.4

5 Very good 4.4 5.0 2.8 3.4

6 Excellent 1.3 0.6 0.5 0.2
2. IN YOUR OPINION, WHAT ARE THE MAIN WEAKNESSES OF THE BULGAR-
IAN LEGISLATION? (Up to 3 answers were given) 2010 2011

Febr.
2012

Sept.
2012

No answer 6.6 5.8 7.9 7.4

It often changes 50.0 34.2 40.0 39.5

It is very disorderly – many acts, regulations, ordinances 40.0 30.5 41.5 39.5

The acts are unclear, one has to be an expert to understand them 47.7 43.0 48.9 41.9

It does not comply to a sufficient extent with the European legislation 17.6 22.0 17.1 14.4

Laws are good but are not applied 43.2 47.6 48.8 54.4

Other 0.9 1.0 1.5 1.8
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3. WHICH IS THE INSTITUTION THAT HAS THE MAIN RESPONSIBILITY FOR 
THE PROBLEMS IN THE BULGARIAN LEGISLATION? 
(Only 1 answer was given)

2010 2011
Febr.
2012

Sept.
2012

No answer 7.5 9.7 11.5 14.0

The National Assembly because it often changes the laws 41.4 36.5 27.0 24.4
The Council of Ministers because it adopts an unnecessary large number of 
regulations and ordinances 24.3 14.8 12.8 15.2

The court, because its resolutions are not objective 15.7 23.6 28.5 26.2

The police because it does not perform its functions well 2.2 4.6 6.3 5.4

The Prosecutor’s office because it does not prepare the accusations well 8.9 10.3 13.9 13.9

Other - 0.6 - 1.0

4. WHICH INSTITUTIONS WOULD YOU TURN TO IF YOUR RIGHTS HAVE BEEN 
VIOLATED? (Only 1 answer was given) 2010

Febr.
2012

Sept
2012

No answer 10.5 11.6 14.6

The National Assembly 4.5 0.8 1.8

The Court 39.6 30.6 21.9

The Police 33.5 24.7 24.8

The Prosecutor’s Office 20.1 8.6 6.0

The European Parliament 4.5 2.4 3.1

The European Court of Human Rights in Strasbourg 4.2 13.8 17.9

The Ombudsman 18.1 4.9 6.1

The Trade Unions 0.2 0.7 1.6

Other 0.1 1.9 2.1

5. ACCORDING TO YOU WHAT ARE THE MAIN REASONS FOR BREACHING THE LEGAL ORDER? 
(More than 1 answer was given)

Febr.
2012

Sept.
2012

No answer 5.5 6.2

The unawareness of the acts and the other legal provisions 10.2 12.7

The frequent change in them 16.2 14.3

The scattered and confusing legislation (many acts, rules and ordinances) 17.9 14.9
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The unwillingness to observe the rules 22.7 30.6

The slow administrative and court procedures (one case may be heard for years) 27.0 23.0

Corruption 33.6 27.7

Other 0.7 1.8

6. WHAT IS YOUR MAIN SOURCE OF INFORMATION ABOUT THE CONDITION OF THE JUDICIAL SYSTEM? 
(Up to 3 answers were given)

Sept.
2012

No answer 10.4

Personal experience 17.7

Experience of close people and acquaintances 39.6

Interviews and commentaries of representatives of the Government in the media 45.4

Interviews and commentaries of representatives of the Judicial System in the media 35.4

Other 2.9

7. ACCORDING TO YOU WHO SPEAKS MOST ACTIVELY ABOUT THE PROBLEMS OF THE JUDICIAL SYS-
TEM? (Up to 3 answers were given)

Sept.
2012

No answer 26.7

the Prime Minister 24.9

the Attorney General 14.5

the Minister of Justice 14.7

The Chairs of the supreme courts (SCC and SAC) 9.3

The Minister of Interior 33.1

The President and the Vice President 6.7

Representatives of the Supreme Judicial Council 7.6

Representatives of NGO’s 11.8

Other  1.4
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8. ACCORDING TO YOU WHAT ARE THE KEY PROBLEMS OF THE JUDICIAL SYSTEM IN OUR COUNTRY? 
(Up to 3 answers were given)

Sept.
2012

No answer 5.6

Corruption 73.3

Political interference and dependence of the magistrates 39.7

the insufficient preparation and lack of competence of the magistrates 17.2

the bad regulation of the judicial system 29.1

the bad governance of the system by the Supreme Judicial Council 22.2

Other -

9.  WOULD YOU SUPPORT THE IMPLEMENTATION OF COURT WITH JURY TO RULE ON THE MATTER 
WHETHER THE DEFENDANT IS GUILTY/NOT GUILTY INSTEAD OF THE JUDGE (THE SO CALLED 
AMERICAN JURY?) (Only 1 answer was given)

Sept.
2012

No answer 19.8

Definitely yes 26.8

Yes 30.9

No 13.5

Definitely not 8.9

10. CAN YOU EXPLAIN WHY YOU SUPPORT/DO NOT SUPPORT THE JURY COURT? 
(Up to 2 answers were given)

Sept.
2012

No answer 20.1

I support it because the public opinion on criminal cases should be taken into consideration 26.8

I support it because the decision of the court will be of higher public significance 36.3

I support it because the public will be more involved with the problems of the judicial system 21.8

I do not support it because the citizens do not have the necessary competence 11.3

I do not support it as this will release the judges from responsibility 6.8

I do not support it as this will increase the corruption pressure in the judicial system 7.6

Other 0.4
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11. WOULD YOU PARTICIPATE AS MEMBER OF THE JURY? (Only 1 answer was given) Sept.
2012

No answer 14.6

Definitely yes 12.8

Yes 30.6

No 36.0

Definitely not 8.0

12. WOULD YOU SPECIFY UNDER WHAT CIRCUMSTANCES YOU WOULD/ WOULD NOT PARTICIPATE IN 
SUCH JURY? (Up to 2 answers were given)

Sept.
2012

No answer 14.6

I would always participate under all circumstances 12.8

I would participate if this does not involve me too much 20.1

I would participate if I am paid 16.4

I would participate only if I am sanctioned for not participating 4.6

I would participate under no circumstances 8.0

I would not participate as this is not my concern 12.5

I would not participate because I am not competent 22.4

I would not participate as I think this is dangerous 6.6

Other 0.9
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